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THE BANKERS AND THE ALDRICH PLAN. 


The currency commission of the American Bankers’ Association, 
which held sessions in Washington near the end of March to study the 
Aldrich Reserve Association plan, has issued an elaborate report which 
constitutes the first expression of consensus of banking opinion on the 
subject. The report was made to the Council at its meeting in Nashville. 

In the absence in Europe of Chairman Hepburn, the Vice-Chairman, 
Mr. James B. Forgan, took the active lead, and prepared an instructive 
address, discussing the subject in detail. 

The report presents numerous amendments to the Aldrich measure, 
which deserve careful consideration. 

The first relates to the name of the corporation. which it suggests 
should be Nationa/ Reserve Association of the United States. This is 
in line with our own suggestion in February; if now the word Bank 
were used for Association, we would be fully satisfied. While it is true 
that the latter word is used in titles in a few instances, it lacks in its 
impressive force for a central banking organization. 

It proposes next that the fifteen districts be fixed by the law, and 
that the directors locate the places where branches are to be established. 
These are decided improvements. 

A method of organizing the local associations and giving them cor- 
porate powers, omitted in the original draft, is provided. 

The first important change recommended is, that the governor and 
deputy governors of the national association shall be appointed and re- 
movable by the board of directors, instead of by the President of the 
United States. As we have said heretofore, this is not a decided im- 
provement; the people would be better pleased to have this power with 
the President with proper restrictions, which could be readily devised. 

The next fixes a more definite limitation on the character of short 
commercial paper to be rediscounted by the Association; the notes usable 
must be actually discounted and purchased, ‘‘and the proceeds used for 
commercial, industrial or agricultural purposes, and not for carrying 
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stocks, bonds or other investment securities.’’ It is obviously much 
better to be explicit as this language unquestionably is. But in order 
to remove doubt, the same language should be inserted in the paragraph 
relating to the 4 months’ paper, such being the manifest intent and 
quite properly so. 


A proposed amendment which will create some opposition, but prob- 
ably make more friends for the measure, is that which strikes out the 
permission to national banks to have branches in the cities where located. 

Acceptances by national banks are to be strictly limited in amount 
and as to the ratio which may be allowed for any one firm or company; 


on the other hand the requirement that such paper be “‘ properly secured”’ 
is eliminated. 

In order to remove all question it is proposed to specify that the 
new class of banks to do foreign business shall not “‘ receive deposits 
in the United States;’’ thus all possible competition is eliminated, as 
is the intent. 

In harmony witha suggestion made in the JOURNAL, it is reeommend- 
ed that the notes of the Reserve Association are to be available for re- 
serves of national banks. 

The proviso that the Reserve Association take over the 2 per cent. 
bonds of the national banks is extended to include those which are de- 
posited with the Treasury to secure public moneys in the banks, as well 
as those held to secure notes. It is proposed, however, that the Asso- 
ciation pay only par and accrued interest for the bonds: Senator Al- 
drich intended to have a premium fixed on them. We agree with the 
view expressed on another page of this issue of the JOURNAL, that 
neither plan is equitable to all the banks, and would have the effect of 
preventing many of them surrendering the bonds. 

The report goes on to say that the proposal to have the Association 
take over the 2 per cents. can be approved only if the Government agrees 
beforehandtorefundthem. This raises anexceedingly difficult question, 
without full demonstration of the need therefor. The Reserve Associa- 
tion would not be materially injured by taking and holding the bonds as 
they stand; to ask, say for three per cents., will simply put obstacles in 
the way of enactment of the plan; it will develop opposition in Congress. 

A very appropriate amendment is that which proposes to relieve the 
Association from tax upon the notes which it issues in lieu of the na- 
tional bank notes. This should help to make the 2 per cents acceptable. 

The report pleads strongly to have the additional note-issues of the 
Association relieved from tax. We believe this unwise, and certain to 
cause inflation. We have heretofore pointed out our objections to the 
taxing feature of the Aldrich plan, and are unqualifiedly favorable to the 
alternative suggested in the report, that the tax on the notes should be 
graduated, regulated by the status of the Association’s reserves. This 
is the principle embodied in the Muhleman plan. 

The report suggests a definite scheme for the issue of specific de- 
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nominatiOns of notes, to be regulated by the denominations of national 
bank notes retired. 

An amendment, also in line with our suggestions, is that the profits, 
after paying 5 per cent. dividends and surplus has reached 20 per cent., 
shall go in part to the surplus, instead of all to the Government. 

It is unfortunate that the bankers were unwilling to take up the 
broader question of retiring the greenbacks and gold certificates. Ex- 
pressions of private opinions of many of the members of the commission 
gave ground for expecting such action; but there was evidently a pre- 
ponderance of adverse views on the subject. 

They also failed to come to a conclusion upon the very important 
feature pointed out in the February JOURNAL, under which the Associa- 
tion's notes may be redeemed in “’ lawful money’’ instead of gold only; 
this makes the notes legally redeemable in silver dollars, just as the 
present national bank notes are. This means that we are not to take 
a step forward toward a unified gold standard currency. 

Perhaps the most vital question affecting the prospects of enacting 
the plan has not yet been settled by the bankers, viz.: the participation 
of state banks and trust companies in the benefits to be gained. 

This point is concededly a difficult one, so long as the Aldrich plan 
of organization is not radically altered. The bankers have not given it 
up, for a sub-committee was appointed to give it careful study and re- 
port specially. But the instructions given the sub-committee apparently 
limit the members thereof so that a radical amendment will hardly be 
proposed by them. 

We submit for their consideration the proposition that a// commercial 
banking institutions be invited to become shareholders on a footing care- 
fully elaborated; to quote the National Board of Trade’s resolutions, to 
take in all that are willing ‘‘ to assume equal duties as a basis for equal 
privileges.’’ This contains the true solution of the problem. 


Mr. James B. Forgan’s No presentation of the scope and purpose 

Address. of the Aldrich plan has more lucidly set 

forth the merits and demerits thereof ,than 

the address which Mr. Forgan made at the meeting of the Council of 
the Bankers’ Association in Nashville. 

After brief reference to the country’s need for currency and banking 
reform, he pointed out how, under the operation of such a plan, the 
general supervision over banking will be extended, yet no proper pre- 
rogative of any of the banks be infringed; how a bank’s status will be 
judged, not by its reserve, but by the character of its assets; and how 
in times of stress every deserving bank may rely upon assistance from 
the Reserve Association with ready cash for proper commercial paper; 
thus assuring the confidence of the public which it serves. 

The weakness of the present system, with more than 20.000 small, 
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distinct reserve reservoirs and without one large reservoir, is empha- 
sized; and the mechanism for the provision of elasticity to the volume 
of notes is clearly explained and approved. 

While we disagree as to the wisdom of exempting the notes of the 
Reserve Association from all tax, which Mr. Forgan rather favors, we 
are glad to note his concession that if a tax be deemed necessary it should 
not be arbitrary, as proposed by Senator Aldrich, but contingent upon 
the Association’s reserve status. He believes that the business com- 
munity should have all the notes needed, so long as they are covered by 
an adequate reserve; that since the Association’s status will be regulated 
by the business demands, over-expansion is not to be feared so long as 
the reserve is sufficient. Normal expansion is necessary; the reserve 
will regulate the limit thereof. 

He expresses the opinion that the Association should hold a reserve 
against its circulation and deposits of 50 to 60 per cent. This appears 
a considerably excessive ratio. We believe 33%3 per cent.. as in the 
plan, rather low; but the general view abroad, where any regulation ex- 
ists, is that 40 per cent. is ample, and it should be so here. 

We also venture to disagree with Mr. Forgan upon the subject of re- 
funding the 2 per cents; he approves the recommendation outlined in 
the report, mentioned above, and argues that the Government would 
get back the extra interest, which it would pay on the bonds, from the 
earnings of the Reserve Association. This is not likely to appeal very 
strongly to Congress; our legislators will probably regard the equiva- 
lence questionable; especially if the further recommendation that the 
notes to be issued on these bonds shall be free of tax, is adopted. 

Upon the subject of the participation of state banks and trust com- 
panies in the proposed organization Mr. Forgan’s views are convincing. 
He sees no reason why these institutions should not be permitted to 
come into the system and enjoy all the benefits thereof, yet remain under 
state charters, if they will submit to the conditions respecting capitali- 
zation, reserves, reports and examination. As he says: ‘‘ Their indi- 
vidual qualification, and not their charters, should be the test of their 
fitness.’’ 

He opposes the liberalization of the National Bank Act, or any other 
measure designed merely to induce the conversion of state banks into 
nationa] banks. The suggestion is conveyed that states might rather 
be induced to amend their laws in order to enable the banks to join the 
Reserve Association, so that their people may have the advantage to 
be derived therefrom. 

One other point in Mr. Forgan’s paper should be noted. He con- 
veys the idea that banks are authorized to deposit with the Association 
a part of the reserves which they now are required to holdin cash. The 
Aldrich plan contains no such provision and it would be of questionable 
wisdom to so provide. Cash reserves in general are none too large in 
the great majority of banks; there is a surplus of the other kind of re- 
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serve—the balances held by reserve agents—and of the other balances 
in the banks in the centers. 

A very interesting part of the paper is that which gives an estimate 
of the business and earnings of the Reserve Association when actually 
going. Upon an assumed paid-up capital of $100,000,000, Mr. Forgan 
estimates that the institution may have after a year or so, $100,000,000 
Government deposits and $600,000,000 bank deposits; with $800,000,000 
of notes its liabilities would thus foot up $1,600,000,000. 

Against this he sets up $700,000,000 of bonds, $200,000,000 of dis- 
counted paper and $700,000,000 of cash reserve; he figures the gross 
earnings at $21,000,000 and the net at $14,000,000, thus giving 5 per 
cent. for the stock dividend, $4,500,000 for surplus and a like amount 
for the Government. 

We would be satisfied with a much less profitable exhibit, but hardly 
venture to suggest a criticism of this one. 


3 


Amending The legislature of New York State is preparing 

N. Y. Bank Laws. to pass a few amendments to the banking law, 
which were recommended by Superintendent 

Cheney as mentioned in a previous number of the JoURNAL. It is re- 
grettable that this course should be pursued, instead of having a general 
revision of the code under expert direction: patching here and there is 
not sufficient for the purpose. Not but that the bills now proposed have 
distinct merit; they will have a useful influence upon the business; and 
if general revision is to be postponed it is just as well to pass them. The 
legislation might, however, alsoinclude a provision, now in the laws of 
some other states, making it a prison offense to inform banking institu- 
tions of a coming examination by the department. Testimony recently 
published indicates that there is frequently a leak as to the purpose of 


the department, permitting the “‘window dressing’’ to be availed of. 
This should be done away with; and it cannot be fully corrected by the 
department. 


The Superintendent’s Another amendment that would prove sin- 
Office. cerity, even if not important, would be the 

repeal of one of the clauses in the 3d section 

of the law which fixes the qualifications of the Superintendent. The pro- 
viso that he shall not be interested in a banking institution has been 
practically ignored heretofore, and it would seem that Governor Dix has 
been following the precedent thus set by the appointment of President 
Van Tuyl of the Albany Trust Company. If we are to have the busi- 
ness attended to properly we should obviously have officials who know 
something about it from actual experience. Hence judicious choice 
would almost always fall upon a banker who has shown marked ability 
and character. It is illogical to limit the Governor in his choice, and cal- 
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culated to give us inefficient officials. Hence the spirit of the law as it 
stands has been violated, as usually happens with laws that are not 
founded upon common sense and do not appeal to the people as reason- 
able. When a law thus becomes a dead letter it should be cut out. 


SSS 


Trust Companies in The New York Clearing-House Association 
the Clearing-House. has taken active steps to bring the trust com- 

panies of New York City within its circle, so 
as to provide greater solidarity in the influence of the metropolitan finan- 
cial institutions. The banks have receded from their position to insist 
upon the 25 per cash reserves to be held by the trust companies; 
as a substitute they propose that the companies hold 15 per cent. cash 
and 10 per cent. in balances in the banks. This is likely to be entirely 
acceptable to the companies, and we may therefore look for a satisfactory 
ending of a situation that has not been without friction and actually a 
detriment to financial New York in foreign eyes. The admission of the 
trust companies will carry withit the dutyof furnishing weekly statements 
similar to those furnished by the banks, anda consolidation of the two 
will reflect practically the whole banking status of the metropolis every 
Saturday. 


Clearing-House Another important step that has been determined 
Examination. upon is the establishment of an examination system 
on the lines which are already giving such admir- 
able results in Chicagoand St.Louis. This isalso an improvement which 
will be welcomed by all conservative men who appreciate its value in 
preventing troubles, giving a satisfactory means of determining when 
the banking institutions shall stand by a member temporarily embar- 
rassed to save a catastrophe. The public will naturally feel a greater 
sense of security knowing that the usual examinations of the state and 
national officials are thus supplemented. It is hence a cause for congrat- 
ulation that this step has also been taken by the Clearing-House Asso- 
ciation, for the common interest of all. 


BANKING LAW. 


A Gene, bn The Bankxinc Law Journa is undertaking a work 
Banking Law. in which it is hoped and expected that all bankers 

will be interested. Fora long time it has been real- 
ized that a knowledge of banking law is an invaluable asset to any 
bank officer or employee. It was probably due to this idea that the 
BankinG Law JouRNAL owes its existence, and to the manner in which 
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this idea has been carried out it owes its continued popularity. 

The great obstacle which stands between a banker and a thorough 
knowledge of the rules of law which regulate his profession is the 
fact that under ordinary conditions a great deal of time is required 
in the acquirement ofsuch aknowledge. If it were not for this item 
of time there are undoubtedly a great many men in the banking pro. 
fession who would gladly acquire a legal training, if they could do 
so consistently with the proper execution of their duties. 

It cannot be doubted that a banker, who hasa thorough knowledge 
of the fundamental rules of law which govern the transactions of his 
business day, is better qualified than one who is not equipped with 
such knowledge. Itis not that the banker may actas his own attorney 
that he needs such knowledge, but that he may have a better grasp 
of the business transactions in which he engages to the end that he 
may avoid the pitfalls of the law and the ensuing legal liability. 
Again, a banker is frequently consulted by his depositors with refer- 
ence to matters connected with their deposits. To the depositor and 
probably also to the banker the questions raised appear to be ques- 
tions of banking. In reality they are questions of law. 

Not very long ago in Connecticut a depositor in a bank wished to 
fix her deposit so that, upon her death, her daughter would be entitled 
to the money. She explained her wishes in the matter to the bank 
officials and they informed her that her purpose could be accomplished 
by having the money transferred to an account in the joint names 
of herself and her daughter. This was done, and, after the deposi- 
tor’s death, the administrator of the depositor laid claim to the fund. 
It was held that the administrator was entitled and that the daughter 
had no interest in the deposit. The bank had permitted the depos- 
itor to attempt a testamentary disposition of the fund and it was in- 
valid because it did not conform to the requirements of the law in 
regard to such dispositions. The proper way for the depositor to have 
accomplished her purpose was to have drawn a will. Had the de- 
positor been properly advised in the matter of transferring the ac- 
count it could have been fixed so that the money would have passed 
to the daughter upon the depositor’s death. This is but one instance 
of the many wherein banks are called upon to advise their depositors 
in matters oflaw. It is not always the depositor who suffers through 
a lack of knowledge of legal principles on the part of the banker. 
The loss as frequently falls upon the banker himself. 

The Banxinc Law Journat feels that it has solved the problem 
of enabling bankers to obtain a working knowledge of the branches 
of the law pertinent to the business of banking. By way of solution 
it offers a series of printed lectures which will be sent out at stated 
intervals, and which will thoroughly and systematically cover the en- 
tire body of the banking law. The details of the plan have been 
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published in circular form and will be forwarded to any one interest- 


ed upon request. 
Ss 


Geeks tating on In an article by Harold C. McCollom, of the 
Agents’ and Trustees’ New York Bar, published in the May issue 
Accounts. of the Columbia Law Review, attention is 
called to the fact that it has been usual, at 
least, if not a general custom for banks to permit a trustee, guardian, 
executor or other person occupying a fiduciary position to deposit in 
his individual personal account, after regular indorsement, checks 
which have been drawn to his order as such trustee, guardian or ex- 
ecutor. 

If there are many banks at the present time which are indulging 
in this unbusinesslike method of receiving deposits, they should heed 
the warning which may be drawn from several recently decided cases 
which suggest that banks may, in this manner, involve themselves 
in liability. 

Of course if a trustee brings to the bank checks, payable to him as 
trustee, and deposits them in his trust account, the bank may after- 
wards pay the money out to the trustee upon his check. The bank 
is not bound to ascertain what the trustee does with the money and 
is entitled to assume that he will devote it to the proper uses of the 
trust. The trustee, after having thus obtained the money on deposit 
in his name as trustee, may later return to the bank and deposit it in 
his own individual account. Unquestionably no liability to the bank 
would arise from such a transaction. 

But the situation is different where the trustee, or other person 
occupying the fiduciary relation, deposits checks, drawn to his order 
in his representative capacity, in his individual account. Here the 
bank has notice that the fiduciary moneys have gone into a personal 
account. 

Mr. McCollom states that in New York the question of liability is 
extremely unsettled. The line of settled authorities, nearest in point, 
are those which hold that a person who takes money or property of 
a trustee must be presumed to know that he has no apparent author- 
ity to dispose of it in payment of his own debt. 

There is, however, sufficient in the cases which have been decided, 
bearing upon the liability of a bank in dealing with trust funds, to 
indicate that New York banks are treading on dangerous ground 
when they knowingly permit a trustee, guardian or executor, etc., 
to deposit moneys belonging to the estate which he represents in his 
personal account. 

It is suggested that it would be a rather delicate matter, in many 
instances, for a bank to request the discontinuance of such transac- 
tions by its depositors. The request might imply a suspicion as to 
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the honesty of the depositor’s dealings, and thus cause a withdrawal 
of both the representative and the individual accounts. However, 
the loss of an occasional account could be well sustained where such 
loss means that the bank is affording a greater protection to the per- 
sons beneficially interested in trust moneys on deposit in the bank. 
Further, it is better for the bank to lose an account now and then than 
to be subjected to serious liability through the dishonesty of some 


trust depositor. 
———_Ss 


mesovery of NOsner It has always been a pretty well settled 
Paid on Forged Check. Tule of the law that where aman paid out 
money under a mistake of fact he might 

recover it back from the person to whom the money was paid. If he 
was careless enough to pay his creditor, after his creditor had already 
been paid, the law accorded him the right to proceed against the 
creditor for the recovery of the over-payment. Likewise if he paid his 
creditor a greater sum than was actually due he could recover it back. 

There was, however, one great exception tothe rule. Ifa bank 
paid out money on a check, the signature on which was a forgery, 
the bank could not recover the money from the innocent party who 
collected it. This is in reality a payment under a mistake of fact, 
but the law would not permit a bank to make a mistake of fact with 
respect to the genu neness of a depositor’s signature. At least, if 
the bank did make such a mistake, the law did not protect the bank 
to the extent of aiding it in the recovery of the money. 

This harsh rule, fortunately, has been modified in many of the re- 
cent decisions. Mr. Morse, in referring to the rule, says: ‘* This 
doctrine is fast fading into the misty past, where it belongs.” In the 
decision recently handed down by the Supreme Court of Oklahoma, 
published on page 391, this rule isevolved. The payee, receiving the 
money from a bank on a forged check, cannot retain it, except where 
the following combination of facts is found to exist: First, that the 
payee was not negligent in receiving the check; second, that the 
payor was not lacking in due care in paying the same; and, third, that 
upon the payor’s action the payee has changed his position, or would 
be in a worse condition, if the mistake was corrected, than if the 
payor had refused to pay the check at the time of its presentment. 

Under the old doctrine a bank was bound absolutely to know its 
depositor’s signature, and it could not recover money paid upon a 
forgery of adrawer’s name, because it was said the bank was negligent 
not to knowthe forgery. It made no difference that the forger was 
clever enough to have deceived even the drawer himself. The bank 
had no redress. Under the rule, as modified, the bank cannot re- 
cover where the person, to whom the money is paid, has in any way 
changed his position so that to permit a recovery would be a hard- 
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shipupon him. For instance, if at the time the check was presented 
at the bank, its refusal to honor the check would have enabled the 
person who presented it to protect himself from loss by going after 
the party from whom he obtained the check, and that opportunity is 
lost to the person presenting the check by the bank’s failure to dis- 
cover the forgery, then the bank cannot recover. It is where the 
person who presented the check would have been subjected to loss 
had the bank refused to honor it at that time that the bank, having 
paid the check, is permitted to recover the money back. 

This modification of the old rule is fast gaining ground in this 
country and it is hoped that it may soon become general. 


Receiving Accounts A bank in New York city has been held liable 

from Strangers. for the amount of a raised check, the liability 

being predicated upon the fact that the bank 

permitted a stranger to open an account without sufficiently investi- 
gating the depositor’s character and standing. 

A depositor of the Produce Exchange Bank drew a check for $5.96 
to the order of E. Jacob& Company. Insome manner, not explained, 
the check came into the hands of one A. Alpar. Alpar changed the 
date of the check, substituted the name of William Seidman for that 
of the payee named in the check and raised the check to the amount 
of $2,105.90. Alpar then assumed the name of A. Seidman and de- 
posited the check with the Twelfth Ward Bank where he had opened 
an account. The check was paid by the Produce Exchange Bank in 
due course and the proceeds were withdrawn from the Twelfth Ward 
Bank by the fraudulent depositor. Some time later the depositor 
of the Produce Exchange Bank, who drew the check which had been 
raised, discovered the fraud and notified the drawee bank. 

The drawee bank could not charge the check against its depositor’s 
account for the reason that the depositor had not in any way been neg- 
ligent. So an action was started against the Twelfth Ward Bank by 
the drawee bank, the latter claiming that the former had permitted 
Seidman to become a depositor ‘* without properly and carefully mak- 
ing investigations as to his character and standing,” and that, in so 
doing, the Twelfth Ward Bank had made it possible for the raised 
check to be cashed as a valid instrument. 

It was held by the Appellate Division of the New York Supreme 
Court that the Twelfth Ward Bank was liable. This decision indi- 
cates the great necessity of investigating those who come to a bank 
as depositors. In view of the holding of the court banks cannot be 
too careful in matters of this kind. 

The opinion of the court will be published in the June issue of the 
BankINnG Law JouRNAL. 
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Collections. The question of the right of a bank, handling paper 
for collection, to accept a draft from the drawee bank 
in payment is brought up in the case of First National Bank of Mem- 
phis v. First National Bank of Clarendon, decided by the Court of 
Civil Appeals of Texas, and published on page 395 of this issue. 

The law on’this question is in conflict. In some states the col- 
lecting bank is authorized to accept cash only. Inothers the bank 
is justified by custom or usage in accepting the check or draft of 
the debtor bank. Underunusual circumstances, for instance, where 
the drawee bank is failing, the collecting bank may be justified in tak- 
ing any security it can get for the debt. 

In the case referred to above, checks were deposited with the Mem- 
phis bank for collection. The drawee of the checks was the Citizens’ 
Bank of Clarendon. The checks were sent to the First National 
Bank of Clarendon for collection. The collecting bank presented the 
checks for payment the same day on which they were received and 
accepted in payment drafts on other banks given by the drawee 
bank. On the following day the drawee bank failed and the drafts 
proved worthless on that account. The collecting bank, as soon as 
it had received the drafts from the drawee bank, sent forward to the 
Memphis bank its own check. But, before this check was received, 
the collecting bank notified the Memphis bank over the telephone of 
the insolvency of the drawee bank, whereupon the cashier of the 
Memphis bank agreed to return the check as soon as it was received. 
Notwithstanding this agreement the check wascashed. The collect- 
ing bank thereupon brought suit against the Memphis bank and the 
latter claimed that the former had no authority to accept payment 
of the checks in anything but money. The collecting bank alleged 
in its petition a custom among banks to accept payment in drafts in 
such cases, and evidence was introduced establishing that custom. 

It was held that the collecting bank was justified in accepting 
drafts in pay ment of the checks forwarded to it for collection. Re- 
ferring to the rule that a collecting bank is justified by usage or 
custom in receiving as payment the check or draft of the debtor, 
drawn on another bank, the court said: ‘‘ The rule seems to us sup- 
ported by better reasoning and more consistent with equitable prin- 
ciples which should govern in such transactions. It is a matter of 
common knowledge that the consideration received by a collecting 
bank for such services is small, and, if a custom or usage has grown 
up among banks to accept drafts of other banks in lieu of money, 
authority to collect in accordance with custom and in the exercise of 
due diligence should be implied, in the absence of some special in- 
struction to the contrary. An additional reason for the application 
of this rule in the case at bar is found in the fact that * * the checks 
which the plaintiff bank undertook to collect would not have been 
collected in money, if money had been demanded, thus showing the 
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worthlessness of the checks which plaintiff was employed to collect.”’ 
3 


The result of depositing money in two names dif- 
fers in different jurisdictions. In some states the 
question is affected by the fact that the parties named are husband 
and wife; in others itis not. In all jurisdictions the intent of the 
depositor has a great deal to do with the determination of the rights 
of the person designated as co-owner. 

The Kansas City Court of Appeals has had occasion recently to pass 
on the question of a deposit in the joint names of a husband and wife. 
The decision is printed in this number of the JourNAL on page 401. 

The money belonged to, and was deposited by the husband in an 
account entitled ‘‘ William E. and Julia A. Bradley.” The husband 
died, and the wife some time later. The administrator of the hus- 
band and the administrator of the wife opposed each other in claim- 
ing the deposit. The wife’s administrator claimed that the deposit 
created an estate by the entirety and that it passed to the wife as the 
survivor. The husband’s administrator claimed that estates by the 
entirety had been abolished, in effect, by the enactment of the married 
women’s statutes which, in a property sense, disunite husband and 
wife. But the court held that estates by the entirety still exist in 
Missouri, as at common law. 

As to the nature of an estate by the entirety, it is an interest in 
property owned jointly by a husband and wife, which on the death 
of one, passes to the survivor. Estates of this character are not re- 
cognized in all of the states. Where it does exist a conveyance toa 
husband and wife creates an estate in entirety. But in some states 
such an estate is not created unlessexpressly stated in the instrument. 

In the present case it was held that whether the deposit by the 
husband created an estate by the entirety depended upon the inten- 
tion of the depositor. The mere opening of the deposit, it was said, 
was not conclusive, but had a favorable bearing on the question in 
the wife’s favor. It was held that the circumstances justified the 
presumption that the husband, in making the deposit, intended that 
his wife, if she survived him, should have the entire deposit. The ad- 
ministrator of the wife was accordingly adjudged entitled as against 
the husband’s administrator. 

Cases involving joint deposits by husband and wife have been re- 
ferred to by one of the New York courts as ‘‘this troublesome class 
of cases.” A decision in one case is but little help in reaching a de- 
termination in another. Each case depends largely on the circum- 
stances involved. And decisions in one jurisdiction have little or no 
application in another jurisdiction, because of the differences between 
the rights of married women in various jurisdictions and the great 
variety of statutes which bear upon the question. 


Joint Deposit. 








——u 





THE CENTRAL BANK PLAN AND THE TWO PER 
CENT. BONDS. 


BY MAURICE L. MUHLEMAN, 


Author of “A Plan for a Centra) Bank,” published by the Bankine Law JouRNAL. 


HERE has appeared considerable discussion as to the determination 
of the question raised, in connection with the plan for a central 
bank, respecting the mode of treatment of the 2 per cent. bonds 
which are so largely held by national banks to secure their circula- 

tion. It is a subject that deserves careful consideration, and a review 
of the facts and circumstances which created the present conditions will 
prove valuable in reaching a conclusion that shall be equitable. 

The act authorizing the 2 per cents was passed in March, 1900, asa 
part of the so-called Gold Standard Law. At the time, the writer, with 
others, criticised the bill providing for this unique bond issue, pointing 
out the improvidence of the policy and the certainty that it would cause 
trouble inthe future. But the desire to encourage the increase of national 
bank currency was too strong to stay the hands of the legislators in Con- 
gress, and the proviso remained in the bill as passed. 

It provided that any of the bonds of the United States then outstand- 
ing bearing 5, 4, and 3 per cent., might be funded into 2 per cent. thirty 
year bonds on a basis not to exceed a 214 per cent. income value for the 
existing bonds; and the national banks obtaining the 2 per cents were to 
be relieved of half the tax on the notes issued by them; that is to say, 
the tax on circulation was reduced from 1 per cent. per annum to )@ per 
cent. as to circulation based upon the 2 per cent. bonds. 

The refunding operations contemplated a considerable outlay by the 
Treasury for premiums on the higher rate bonds, and this was to be 
charged to the sinking fund. As the Government had a large surplus, 
the negotiation did not encounter any obstacles for that reason. Indeed, 
the existence of the surplus influenced the action somewhat; the desire 
being to avoid redeeming bonds, and diminishing the amount available 
to the banks. 

At this time the total of the higher rate bonds outstanding, the amounts 
held by the banks and the market prices, were as follows: 





Class Total. Banks. Price. 
5 %’s payable 1904 . . $114,716,000 $14,252,000 113 
4 %o’s payable 1907. . 545,347,000 128,241,000 115 
3 %’s payable 1908 . . 119,008,000 49,004,000 110 
All ...... . $779,071,000 $191,497,000 


The proposition was evidently very acceptable to the banks then ex- 
isting and to those persons desiring to organize new banks or to convert 
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state banks into nationals, for during the first period of refunding (1900 
and 1901) there were presented $445,940,750 of the old bonds upon which 
the Treasury paid a premium of $43,582,000. Since the interest that 
would have been payable onthese bonds to maturity would have amounted 
to $54,548,424 the apparent saving was calculated at $10,966,418. In 
fact, of course, this saving was largely theoretical, and partly fictitious, 
since the existence of a Treasury surplus would hardly have justified the 
continuance of the bonds to their maturity dates; many were in fact re- 
tired for the sinking fund at about this time. 

At the prices which the old bonds commanded in the market the use 
of them to obtain circulation by national banks was not profitable; that 
it was profitable with 2 per cents at the lower tax rate was manifested by 
the increase which followed the enactment of the law of 1900; yet the 
Treasury resumed the refunding operations several times, because the 
market price of the 2 per cents rose steadily. Rated at 103-105 in 1900, 
the price rose to 109 in 1901 and went beyond 110 in 1902. By 1905 they 
had again fallen to 103. In the later refunding operations the Treasury 
exacted a premium on the 2 per cents. and thus increased its apparent 
profits. In all, the refunding involved $646,250,150 of bonds, which 
is the present amount of 2 per cents. outstanding. That there was an 
excessive issue was later shown when the market price barely escaped 
falling below par. The Panama 2 per cents, which are also available 
to the banks, actually fell below par in 1909. 

There was not only an excessive issue of 2 per cents, but the result 
thereof was an inflation of national bank currency. It is also evident 
that many of the banks must have paid high prices for the bonds ac- 
quired, which now stand in the market as worth only about par, hence 
if forced to liquidate at the latter figure, these banks would suffer a 
loss. This circumstance has acted as a deterring factor in planning 
legislation to reform the currency, since it was deemed equitable to 
provide means to save banks from unreasonable losses on this account. 
The equitable adjustment of the subject presented a difficult problem. 

The increase in bank circulation by years in millions of dollars set 
beside the approximate premium on the bonds, gives an indication cf 
the amount that might be regarded as involved in the problem; these 
data are given in the table following : 

1900 94 3 @7% 1906 @ 
1901 21 5 @ 9 %& 1907 @ 
1902 16 @10 % 1908 @ 
1903 41 @ 9 % 1909 ( 
1904 48 @ 6 % 1910 

1905 74 3 @ 5% 

* Panic demand for currency; reaction next year. 


The table shows the course of demand for the bonds quite clearly 
although it must not therefore be inferred that there was always an 
actual demand for the currency, except in 1907. Of the total increase 
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of notes thus shown, amounting to $470,000,000, the major part was 
apparently issued when bonds stood under 5 per cent. premium: the 
mean price would figure out about 4.3 per cent. But of course the 
heavier buying was done at the lower rates, so that the mean price paid 
was considerably less. Part of the premium has no doubt been charged 
off in the accounts, so that the average rate at which the bonds are 
now carried may be placed at even a lower figure than 4 per cent. 

The total sum paid out in premiums by the Treasury in these refund- 
ing operations amounted to over $70,000,000 and the estimated saving 
was about $17,000,000. The banks did not receive all of this money in 
the exchange; probably the major part of it went to brokers and other 
intermediaries who provided the newly organized banks with the bonds. 
But some of the banks did receive the premium. 

The policy taken as a whole gave the United States nominally a high 
credit in its borrowing function; but actually this was a fictitious cir- 
cumstance, since the prices of the 2 per cent. bonds reflected no invest- 
ment value as such, but the fortuitous demand by national banks for the 
purpose of issuing circulation. In other words, the supposition that 
the United States could borrow money at 2 per cent. was fallacious, a 
deception of the uninstructed. Nor didthe Government receive any sub- 
stantial benefit therefrom, even in the issue of the Panama 2s; indeed 
now that it must actually borrow again, it finds a higher rate necessary. 

There are now outstanding $646,250,100 of the 2 per cent. bonds 
known as Consols of 1930; the national banks have $582,134,200 of them 
on deposit tosecure circulation and $24,738,900 to secure public deposits; 
they probably hold some in their own vaults; but only a small amount 
is evidently held by other institutions or individuals. (In addition the 
banks have $83,198,420 of the total issue of $84,931,980 of the Panama 
2 per cents, which the Government was able to induce them to take; 
these are also held for circulation and to secure public deposits. 

The question arising is: What is the Government going to do about 
it? The Aldrich plan for a central banking organization furnishes a 
partial answer, in the nature of a proposition. 

It contemplates that the central institution shall take over these bonds 
held for circulation at an agreed rate (not as yet stated) andassume the 
liability for the notes. The price suggested as afair one is about 2% 
per cent. above par. At this rate some banks would lose and others 
would gain. But the central institution would have no means of cover- 
ing this premium outlay, since it is to be under obligation to surrender 
the bonds to the Government, or to its new Postal Savings Bank system, 
at par,atany time. It is thus that the Government would be able to 
shift upon the central institution the cost of the results of an unwise 
policy. 

Since the Aldrich plan contemplates that the shares in the central in- 
stitution shall all be held by national banks, the cost, in the final analy- 
sis, falls upon them after all; which may be regarded as not inequitable, 
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inasmuch as it does not place the banks as a whole in a worse position 
than they occupy to-day. The inequitable feature develops in the cases 
of those of the banks to which the proposed premium would not be ac- 
ceptable because involving them ina loss. 

Fortunately for these banks, the Aldrich plan does not compe/ the 
surrender of the bonds to the central institution. They may become 
stockholders in the latter and yet retain their present power of issuing 
notes, but without authority to increase the issues. 

Since, however, it is very desirable that all the banks surrender 
their circulation and the bonds used to secure it, so that the central in- 
stitution shall be the sole issuer of bank notes, a plan should be devised 
to treat each bank equitably in accordance with the facts. Thus Bank 
A which paid no premium on its bonds should receive none; Bank B 
which paid 5 per cent. should receive a premium adjusted thereto, etc. 
On the $630,000,000 of 2 per cents of both issues (Consols of 1930 and 
Panamas) now on deposit to secure circulation, the premium to be paid 
would probably not, in the aggregate, be greater under this plan than 
the amount which the payment of a fixed rate for all would involve; 
but even if it were, the fact that the rates are equitably adjusted to the 
actual facts, under such a plan, is the strongest argument for its adop- 
tion. There would remain no ground for bickering or good reason for 
opposing the federation ot the banks, which Senator Aldrich’s general 
plan contemplates. 

It should not be planned to enable some of the banks to make sub- 
stantial profits, which the fixing of a uniform rate would bring about, 
while others are to be compelled to write off losses. 

There would be no difficulty about arriving at the actual figures of 
the cost of the bonds, and the writing off of part of the premium for 
expired time would be a matter of mere calculation, involving no real 
obstacles to the execution of the plan. 

The same arguments apply, and with equal force, to the proposition 
to have the 2 percent. bonds rated at par, which is suggested by the 
Currency Commission of the American Bankers’ Association. Those 
banks which acquired the bonds at par or at nearly that figure, would 
be reimbursed fully, while those which were compelled to pay substan- 
tial premiums would be losers. Hence the proposition would not deal 
with the situation on the basis of approximate equity. 

It will be found that the losers would include very many of the small 
banks, organized under the special provision of the law of 1900. To 
these a loss of only afew pointsin the price of the bonds looms up large, 
appearing relatively much more important as against their small cap- 
ital, than it would appear to the larger banks. Hence it would prove 
objectionable to a great many, without any commensurate advantage as 
part of the plan taken in its entirety. 

The only other question is whether the Government should not stand 
the cost of adjustment, instead of having it charged to the banks in- 
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directly through their stock ownership in the central institution. This 
again brings up the question of equitable treatment; for it is unquestion- 
able that the charter rights obtained by the banks by accepting the 2 per 
cents yielded many of them direct profits. They also saved considerably 
by the reduction of the tax on their circulation. If, therefore ,the franchise 
rights derived were profitable to all or most of the banks, it is but fair 
that these be treated as an offset. 

The suggestion in the Aldrich plan, that the 2 per cents. be refund- 
ed and bonds bearing a higher rate of interest be issued in their stead, 
which the Bankers’ Commission has also approved, contemplates such 
an assumption of the cost by the Government. It presents a question 
involving several other considerations, which will not be discussed here 
and now. It does not appear judicious, when all the circumstances are 
borne in mind, nor is there such a necessity as appears to be supposed, 
to induce bankers to give their approval. At all events it will require 
considerable argument to furnisha conclusive reason for the proposition. 

While there might be no well-grounded objection to the Government 
assuming the cost, it is clear that a plan that would relieve it of the 
burden would prove more popular; and the imposition of the duty on 
the central institution would be likely to overcome some of the argu- 
ments against the Aldrich plan as a whole, a circumstance not to be over- 
looked in the discussion. For it has still to receive the approval of the 
people and of the bankers. Every reasonable means should be used to 
so frame the measure, that it will be acceptable to the great majority of 
the people, as well as to the bankers. 

With respect to the 2 per cents. acquired by the banks and used by 
them to secure public deposits, other considerations are presented. The 
Aldrich plan made no provision for these; the Bankers Association’s 
Commission proposes that they be refunded. If the banks are to lose 
the deposits, the suggestion has decided merit, for the equities are 
quite different. 

While it might be argued that when the national banks acquired 
these bonds, they did so as a distinct business proposition, it is not to 
be overlooked that the Reserve Association is not required to purchase 
them; and their investment value, dependent as it is upon the present 
demand for bank note security, being materially diminished, they 
would necessarily fall in market price. The Government alters the 
conditions governing the values and should afford some protection to 
actual owners. Refunding say at 3 per cent. which is the new rate for 
Panamas. 

This applies, naturally, with equal force to those of the 2 per cent. 
bonds held by others; and to the Panama 2s owned by national banks, 
deposited as security for public moneys and such held by others than 
national banks. 





UNIFORM BILLS OF EXCHANGE LAW. 


HE Government has just issued the report of the delegate from the 
United States, Mr. Charles A. Conant, to the International Con- 
ference on Bills of Exchange, held at the Hague, Netherlands, in 
the summer of 1910. Whilea little late in making its appearance, 

it is an instructive and valuable volume, the subject treated being of 
interest to all bankers, although bearing more directly upon the busi- 
ness of foreign exchange. 

The object of the Conference was to reach, if possible, an agreement 
among commercial nations, upon the legal form to be prescribed for 
negotiable instruments, and to determine upon the principles which 
should govern the use of these indispensable commercial documents. 
All the commercial states were represented at the gathering and 
excellent work was done. A form of draft of an international law for 
bills of exchange and promissory notes, was unanimously adopted, the 
delegates from Great Britain and the United States signing the same 
with the reservation that they could not urge its adoption by their 
governments, for reasons which will be stated hereinafter. The subject 
of checks and the final approval of the proposed uniform law were post- 
poned until another conference to be held probably in September, 1911. 

Since Continental Europe, and almost all other countries, excepting 
the British dominions and the United States, have commercial codes 
that were evolved out of the Roman law, differing only in non-essen- 
tials due to local customs, an agreement on a uniform code could be 
readily reached. The British code on the other hand, varies so mate- 
rially, that the practical difficulties in the way are too great to over- 
come; many essential features of the bill of exchange laws governing 
Britain and her dominions are founded on ancient customs distinctly 
British, which cannot be altered even if they wished to do so, and they 
do not wish to since they regard them superior to all others. 

We, in the United States, have such laws in large part based upon 
the British codes; and here the additional difficulty in the way of an 
international agreement exists in the tact that commercial instruments 
are not subject to national but to state legislation. We have, hence, 
about 50 different law-making bodies dealing with the subject. Fortu- 
nately, after long labor, most of them have adopted the uniform law to 
govern commercial paper; but the plan to have them agree to an in- 
ternational uniform law would prove hopeless, since the differences are 
quite numerous. 

Mr. Conant explained this very clearly to the Conference, assuring 
them that the United States would hail an agreement by the nations 
represented as a distinct advance, notwithstanding their inability to as- 
sure Official co-operation. Our bankers would not only approve such a 
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step, but would no doubt adopt most of the principles in their transact- 
ions; thus there would be an unofficial co-operation. The Conference 
appreciated the situation, and were glad that our delegate could give 
his assent to the principles embodied in the proposed law. 

A brief review of this proposition and a statement of points of im- 
portance in which it differs from our own law, as it prevails generally, 
is in order. 

Thus the uniform draft provides that a bill of exchange must be de- 
signated as such, to distinguish it from a check; in other words the 
forms must contain something like the title “‘Bill of Exchange.”’ 

If a bill is not dated it is declared null. 

It makes the furnishing of duplicates, or more copies, mandatory 
if demanded, in order to protect a holder from risks due to loss or de- 
tention of originals. 

On the subject of presentation the proposed law is, strange to say, 
rather lax; a bill may be presented for payment within two days after 
the date of maturity. Such a margin of delay would hardly be accept- 
able in practice in this country. 

On the other hand days of grace are to be finally abolished; so also 
other ‘usances.’’ 

Protest of course depends upon presentation; but the uniform law 
provides a greater equity in that failure of notice of protest is not to 
relieve the obligor of his original debt, as under the British and Amer- 
ican codes. 

Limitations of actions on dishonored bills are also drastically short- 
ened, compared with our own; three years is the period fixed as against 
acceptors or guarantors, and six months as to indorsers and drawer. 

It settles the point, still open in many jurisdictions, that when the 
amount in words and that in figures disagrees, the former prevails; 
and that if the sum is expressed more than once in words or in figures, 
the lesser amount is to be paid. 

When interest is payable and no rate stated, five per cent. shall be 
the rate payable. 

The drawer of a bill cannot evade the implied guarantee that the 
bill will be accepted and paid, in any manner. 

Acceptances need not be dated, even in case of bills payable “‘after 
sight,’’ provided the date of maturity is otherwise indicated. 

A holder of a bill may not refuse toaccept partial payment thereof; 
but he may not be compelled to accept payment before maturity. 

Notice of protest must be sent by registered letter or a letter re- 
ceipted for by the addressee. 

Acceptances must be written on the face of the bill; they must be 
unqualified, but may be for a part only of the amount payable. 

A bill taken in good faith for value by a holder is valid even if one 
or more of the indorsements be forgeries. 

Notice of protest is to be sent to the prior indorser within 48 hours 
and to the maker within four days. 
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Where a bill is altered, parties thereto after alterations are liable 
under the altered form, while prior parties are liable under the original 
form. 

Bills may be drawn payable in such currency as the drawer elects; 
(thus a bill on a firm in New York may be drawn payable in francs 
without option of conversion into dollars). 

Elaborate provisions are included for cases of ‘acceptance for 
honor’’ and ‘‘payments for honor,’’ which are rare occurrences in the 
United States; so also respecting guarantees known as ‘‘aval’’ which 
have an almost equivalent significance. 

In a number of particulars the Anglo-Saxon law has been adopted 
in the uniform law even though it differs from the continental codes, 
where such changes clearly provide for simpler methods and more 
direct results. Nevertheless there remain a number of archaic pro- 
visions that might with profit be changed. 

The chief departure in general principle arises from the different 
point of view of the Anglo-Saxon, who leaves much more of this busi- 
ness to private contract, intervening with statutory provisions only 
where imperatively necessary. Continental Europe undertakes to reg- 
ulate in much greater detail; hence the provisions of the uniform law 
are more far-reaching in their supervision over individual action. 

In order to adjust the practice to existing conditions, it is provided 
that each country may adopt transitional measures for a time, so as 
not to disturb business engagements. 

The great desirability of uniformity throughout the commercial 
world is not open to question; until local customs, of which there are a 
multitude, are abrogated there will be differences in practice which are 
necessarily disturbing to the easy conduct of business. This abroga- 
tion must in the nature of the case be a slow process; but it will mani- 
festly not be realized at all unless a serious beginning is made. 

Hence the work at The Hague should be appreciated by all business 
men, not merely by bankers dealing in foreign exchange. Every ob- 
stacle removed from the path of interchange of products reduces the cost 
of the interchange and contributes to the increase of the volume thereof. 

We should therefore make use of the material furnished in the re- 
port of Mr. Conant, studying the proposals and the discussions thereof 
so as to be able to intelligently work out improvements in our own sys- 
tem, and in the line of uniformity. 

There remains to be elaborated a thorough comparison of every de- 
tailin the uniform law proposed and the negotiable instruments law 
governing in most of the states. This has been done in the report of 
the British delegates as to their law; but apparently no provision has 
been made by our Government to pay for this work; the value thereof 
seems not to have been appreciated as it should be. Efforts should be 
made to have Congress make such provision to give the country the 
full benefit of the progressive work of the world in this field. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


IV. NEGOTIATION. 


Presumption as to time of indorsement. 
Presumption as to the place of indorsement. 
Striking out indorsement. 

Effect of transfer without indorsement. 
Indorsement where party wrongly designated 
Where indorsement negotiated back to prior party. 


1. Presumption as to the Time of Indorsement.—It is sometimes important 
to establish the time when an indorsement was made, for the time of the 
indorsement, with respect to whether it was before or after maturity, 
often determines the rights of the indorsee. The purchaser of an in- 
strument after maturity is not a holder in due course because, to be a 
holder in due course, one must have taken the instrument before it was 
overdue. If the holder is not a holder in due course the penalty is that 
the instrument is subject to the same defenses in his hands as if it were 
non-negotiable. This proviso, however, accompanies the rule: if the 
holder derives his title from one who is a holder in due course, and he 
is not himself a party to any fraud or illegality affecting the instrument, 
he is accorded all the rights of such former holder, with respect to parties 
prior to such holder. These references to the rights of holders in due 
course rightly belong to a later chapter but it is necessary to take up 
the subject briefly at this point. 

The position of a purchaser of overdue paper is well expressed in 
Norton on Bills and Notes, page 209, where it is said: “The indorsee 
of a negotiable bill or note after maturity takes the same, and only the 
same, interest that his indorser had. * * He buys a law suit for what- 
ever it is worth, with the chances of its success or failure, as events may 
turn.’’ 

Illustrative cases always simplify a proposition. That is our excuse 
for making frequent use of them. If A receives an instrument, with 
notice of a defect therein, which notice, of course, deprives him of the 
character of a holder in due course, and transfers the instrument to B 
before maturity, B, if he has no notice of the defect, and fulfills the other 
conditions of a holder in due course, will be deemed a holder in due 
course and entitled to the rights of such holder. But, taking the same 
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case, if the indorsement toB is made after maturity, then B gets no better 
title than A had. If A could not recover on the instrument, B cannot. 

So, it becomes important to know whether the indorsement was defore 
or after maturity. This is where section 75 of the Negotiable Instruments 
Law applies. It provides that, except where an indorsement bears date 
after the maturity of the instrument, every negotiation is deemed prima 
facie to have been made before the instrument was overdue. 

Under this section, the holder is relieved from proving that the in- 
strument was transferred to him before maturity. If the indorsement 
does not bear a date showing it to have been made after maturity, it will 
be presumed that the transfer took place before the instrument was over- 
due. Ifthe defendant alleges that the paper on which he is sued, was 
negotiated after maturity, the burden of proving itis upon him. White 
v. Camp, 1 Fla. 109. 

In Ranger v. Cary, (1840), 1 Met. (Mass.) 369, the action was ona 
promissory note for $60, payable on demand, which had been indorsed 
by the payee to the plaintiff. The defendant answered that the note 
was not indorsed to the plaintiff until it was overdue and dishonored. 
It was held that, if this was the case, the burden of proving it was on 
the defendant, for the presumption is that the indorsement was made 
before maturity. The court put it this way: © A negotiable note being 
offered in evidence, duly indorsed, the legal presumption is that the in- 
dorsement was made at the date of the note, or at ‘east antecedently to 
its becoming due; and if the defendant would avail himself of any de- 
fense that would be open to him only in case the note were negotiated 
after it was dishonored, it is incumbent on him to show that the indorse- 
ment was, in fact, made after the note was overdue.”’ 

2. Presumption as to Place of Indorsement.—In like manner the place of 
indorsement frequently becomes an important factor in determining the 
rights of the parties. <A bill or note may be made or drawn in one country 
or state, accepted or payable in another, indorsed in a third, and suit 
may be brought inafourth. Unfortunately the law of negotiable instru- 
ments differs widely in different states anddifferent countries. The ques- 
tion then arises as tothe law of which state or country will govern a par- 
ticular situation. 

The law of the place where a promissory note is made payable deter- 
mines the time and mode of presentment, but the rights and obligations 
of the indorser are controlled by the law of the place where the indorse- 
ment is made. Snow v. Perkins, 2 Mich. 238. A note might be made 
in New Jersey, payable in Illinois, and indorsed in Pennsylvania. The 
indorsement would be a Pennsylvania contract and would be governed 
by the law of that state. 

In Glidden v.Chamberlin,167 Mass. 486,it appeared that a promissory 
note was made in New York, and sold and indorsed in Massachusetts by 
the holder. In an action against the indorser it was held that the law 
of New York relating to usury was not admissible. The indorsement 
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was a Massachusetts contract and the rights of the parties were govern- 
ed by the laws of that Commonwealth. 

In saying that the law of the place where an indorsement is made 
governs it should not be understood that the mere place of the writing 
of the indorsement is the determining factor. The indorsement has no 
inception as a contract until the instrument is delivered to the indorsee. 
While an instrument is usually indorsed and delivered at the same time 
and place, it is the delivery which counts. 

An indorsement was written in Illinois for the accommodation of a 
maker in Wisconsin. The instrument was delivered in New York. It 
was held that the liability of the indorser was governed by the law of New 
York and not by the statutes of Illinois. Lee v. Selleck, 33 N. Y. 615. 

Usually there is nothing on the instrument to indicate where the in- 
dorsement was made. Section 76 of the Negotiable Instruments Law 
meets the situation by providing that except where the contrary appears, 
every indorsement is presumed frima facie to have been made at the 
place where the instrument is dated. 

The section was applied by the New York Court of Appeals in the 
case of Chemical National Bank v. Kellogg, 183 N. Y. 92,75 N. E. Rep. 
1103. The note sued on was dated and payable in New York. The de- 
fendant was an accommodation indorser and the wife of the maker. She 
indorsed the note at the request of her husband in the state of New 
Jersey. By the laws of New Jersey a married woman is not liable as an 
accommodation indorser, unless it appears that she, or her separate estate, 
has derived some benefit from the contract. The plaintiff bank discount- 
ed the note without notice that the indorser was a non-resident or that 
the indorsement was made in a different state. The defense was that 
the contract of indorsement was governed by the law of New Jersey, 
under which the defendant was not liable. 

Under the law of New York the defendant would have been liable, 
for New York permits a married woman to contract, even with her hus- 
band, just as though she were unmarried. The plaintiff claimed that the 
defendant should be estopped from denying that her indorsement was 
made in New York, inasmuch as the plaintiff, in good faith, purchased 
the note for value, before maturity, without notice of anything to put 
it on inquiry, and as there was nothing on the note, or in the indorse- 
ment, to suggest that either was a New Jersey contract. 

The Court held that thisposition was sound. Whoever conceals facts, 
required by good faith and fair dealing to be disclosed, acts inequitably 
and will not be permitted to assert those facts to the injury of one mis- 
led by such conduct. The defendant could not make her coverture a trap 
to catch innocent persons. She could not deliberately give the appear- 
ance of validity to her contract, and then, as against a bona fide holder, 
plead that it was invalid. 

The business of the country is done so largely by means of commer- 
cial paper and the interests of commerce require that a promissory note, 
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fair on its face should be as negotiable as a government bond. Every 
restriction upon the circulation of negotiable paper is an injury to the 
state, for it tends to derange trade and hinder the transaction of busi- 
ness. Commercial necessity requires that only slight evidence should 
be insisted upon to establish an estoppel as to the validity of commercial 
paper. The only practicable rule is to make the face of the paper itself, 
when free from suspicion, sufficient evidence, in the absence of notice, 
against all who aided to put it in circulation in that condition, unless the 
note is void by the positive command of a statute, such as the act against 
usury. It is better that there should be an occasional instance of hard- 
ship than to have doubt and distrust hamper a common method of mak- 
ing commercial exchanges. 

*’ But, to clinch the argument,’’ said the court, ‘‘ we have only to 
refer tothe Negotiable Instruments Law, which provides that: “ Except 
where the contrary appears, every indorsement is presumed prima facie 
to have been made at the place where the instrument isdated.’ * * When 
the note was presented for discount in New York the plaintiff had the 
right under the statute to presume that it was indorsed in the state where 
it was dated, because nothing appeared to the contrary. The defendant, 
by her indorsement, aided in the negotiation of a note carrying with it 
that presumption, both at common law and according to statute, and 
after the plaintiff had acted on the presumption she cannot be heard 
when she attempts to say that she indorsed in a state where her indorse- 
ment is not binding, and that she didnot intend to be bound by her promise 
when she made it.’’ 

A similar case, although it does not refer to the Negotiable Instru- 
ments Law, is Basilea v. Spagnuolo, N. J., 77 Atl. Rep. 531, which 
was published in November, 1910, number of the BANKING LAW JOURNAL, 
at page 967. Therea note, dated and payable in New Jersey, was signed 
by a husband, payable to the order of his wife, and indorsed by her in 
New Jersey for the husband’s accommodation. The note was negotia- 
ted in New York. It was held that, there being no evidence that the 
indorser authorized her husband, expressly or impliedly, to negotiate 
the note elsewhere than in the state of New Jersey, the indorsement 
would be presumed to be a New Jersey contract, and the wife was not 
liable on the note. The court went onto say: “‘It would seem that, 
where a wife hands her accommodation note to her husband for the pur- 
pose of having it put into existence in another state, then, upon delivery 
by the husband, it becomes her contract in that state, although dated and 
to be paid in the state of her domicile.’’ 

Manufacturer’s Commercial Co. v. Blitz, 115 N. Y. Supp. 402, was 
an action on a promissory note, given by the defendant to a New Jersey 
corporation, and, by that corporation, transferred to the plaintiff com- 
pany. With reference to the place where the note was made the court 
said: “° The note is dated at the city of New York, and is payable at 
the office of the corporation in said city. By the express provisions of 
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section 76 of the Negotiable Instruments Law an instrument is presumed 
to have been made where it is dated, and hence the contract upon which 
the suit is brought must be assumed to have been made in this state.’’ 

The statute does not expressly provide that a negotiable instrument 
is presumed to have been made where dated, but there can be no doubt 
that the presumption holds good. 


3. Striking Out Indorsement.—The holder may at any time strike out 
any indorsement which is not necessary to his title. The indorser whose 
indorsement is struck out, and all indorsers subsequent to him, are there- 
by relieved from liability on the instrument. This is section 78 of the 
New York statute and it is declaratory of the Jaw as it existed prior to 
the adoption of the statute. The meaning of the provision is plain. The 
holder may have received the instrument under an indorsement without 
recourse. He may strike out that indorsement, and all other interven- 
ing indorsements between himself and the first indorsement in blank 
and over that the first blank indorser indorsed immediately to himself. 

4. Effect of Transfer Without Indorsement.—Section 79 of the Nego- 
tiable Instruments Law provides that, where the holder of an instrument 
payable to his order transfers it for value without indorsing it, the trans- 
feree acquires such title as the transferrer had in the instrument. A 
transfer of this kind renders the instrument non-negotiable and subject 
to defenses good as between the original parties. Meurer v. Phenix 
National Bank, 94 N. Y. App. Div. 331. 

Thus, the purchaser of a certified check, payable to order, who ob- 
tains title without the indorsement of the payee, holds it subject to all 
equities between the original parties, although he paid full consideration, 
without notice. Goshen National Bank v. Bingham, 118 N. Y. 349. 

In Manufacturers’ Commercial Company v. Blitz, 131 N. Y. App. 
Div. 17 (BANKING LAw JOURNAL, June, 1909, p. 464), the plaintiff, a 
New York Corporation, sued on a note payable to a New Jersey corpora- 
tion, which the plaintiff received without indorsement. It was held that 
the plaintiff was not a holder in due course, bringing it within the exception 
permitting the holder of anegotiable instrument,taken from a foreign cor- 
poration in good faith and before maturity, to recover without showing 
that the foreign corporation held a certificate permitting it to transact 
business in the state of New York. 

The holder of an instrument taken without indorsement acquires the 
right to have the indorsement of the transferrer. But, for the purpose of 
determining whether the transferee is a holder in due course, the ne- 
gotiation takes effect as of the time when the indorsement is actually 
made. The indorsement does not relate back to the time of the transfer, 
so as to cut off equities arising between the time of the transfer and the 
time of the indorsement. 

But in Beard v. Dedolph, 29 Wisc. 136, it was held that the holder 
is protected against everything subsequent to the delivery, the in- 
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dorsement being held to relate back to the time of delivery as to any 
equity outside the note itself. 


5. Indorsement Where Party Wrongly Designated.—Where the name of 
a payee or indorsee is wrongly designated or misspelled, he may indorse 
the instrument as therein described, adding, if he wishes, his proper 
signature. This is the provision of the Negotiable Instruments Law em- 
bodied in section 73 of the New York act. 

Thus, it has been held that where a man carrying on a business un- 
der the name of a company, incorporated but not organized, receives a 
note payable to the corporation, he may indorse it for transfer in his 
own name. Bryant v. Eastman, 7 Cush. (Mass.), 111. 

In Solomon v. Hopkins, 61 Conn. 47, one. J. M. Hopkins was held 
liable on a note signed by him ‘‘A. J. and J. H. Hopkins,’ where it 
appeared that he had adopted that signature as his own. ‘'It is well 
settled,’’ declared the court, ‘“‘that a man may make the name and sig- 
nature of another virtually his own, by allowing it to be used as such 
in the course of his business.’’ 


6. Where Instrument Negotiated Back to Prior Party.—Where an in- 
strument is negotiated back to a prior party, that party may, subject to 
the provisions of the Negotiable Instruments Law, re-issue and further 
negotiate the instrument. But in such case he cannot enforce payment 
of the instrument against any intervening person to whom he was per- 
sonally liable. This is the provision of Section 80 of the Negotiable 
Instruments Law. It expresses the law as it existed prior to the adop- 
tion of the uniform statute. 

This section should be read in connection with Sections 200 and 
202, relating to the discharge of instruments by parties primarily and 
secondarily liable thereon, and which will be taken up in their regular 
order in this series. Of course, when a bill of exchange comes to the 
acceptor at or after maturity, he being the primary debtor, the instru- 
ment cannot be re-issued. It is discharged. (Sec. 200.) An accep- 
tor, however, who acquires the bill in the course of business prior to 
maturity, may, although he is the primary debtor thereon, put it out 
again, or re-issue it, before the time of its maturity arrives. 

We shall go more fully into this question of re-issue in all its aspects 
when we come to the consideration of Section 200 and those that follow, 
which declare the rules concerning the discharge of negotiable instru- 
ments. 

In the next number we shall take up the subject of the rights of 
holders. Thus far in this series we have had a great deal to say about 
holders in due course, his rights, and the effect of not being a holder 
in due course. We have not, however, defined holders in due course, 
nor shown what circumstances must exist in order to constitute the 
transferee of a negotiable instrument a holder in due course. That 
subject we shall take up with the next article of this series. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK MAY RECOVER MONEY WHICH IT HAS PAID 
ON FORGED CHECK. 


American Express Co. v. State National Bank Supreme Court of Oklahoma, January 10, 1911. 
113 Pac. Rep. 711. 


A payee receiving money from a bank upon a check purporting to be drawn 
upon it by one of its depositors, but the signature of which was in fact forged, is not 
entitled to retain the same, except upon the following combination of facts: First, 
that the payee was not negligent in receiving the check; second, that the payor was 
not lacking in due care in paying the same; and, third, that upon the payor’s action 
the payee has changed his position or would be in a worse condition if the mistake 
was corrected than if the payor had refused to pay the check at the time of its pre- 
sentment. 

(Syllabus by the Court.) 


Action by the State National Bank against the American Express 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Kane, J. This was an action commenced by the defendant in error, 
plaintiff below, against the plaintiff in error, defendant below, to re- 
cover back the sum of $852.55 paid by said bank to the express com- 
pany on a forged check. 

Upon trial toa jury there was a verdict for the plaintiff upon which 
judgment was duly entered, to reverse which this proceeding in error 
was commenced. 

The facts upon which the main proposition of law presented by 
counsel is based are undisputed, and are substantially as follows: On 
the 24th day of August, 1904, Weaver & Seaver were subagents of the 
American Express Company in Oklahoma City, and had authority to 
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issue money orders for and on behalf of the express company to parties 
applying therefor. On this date Mr. Weaver of the firm received a 
telephone call from a person claiming to be A. C. Weiker, president 
of the O. K. Transfer & Storage Company, asking him if he would 
issue money orders to the amount of $850, and take the check of the 
company in payment thereof. Weaver said he would, and the person 
talking over the phone said he would send the check for the amount 
of the money orders right away. Shortlyafterwards one R. W. Twom- 
bly, the bookkeeper and cashier of the company, came to Mr. Weaver, 
and presented the check signed, ‘‘O. K. Transfer & Storage Company, 
by A. C. Weiker, president,” for $852.55, upon receipt of which Mr. 
Weaver issued the money orders for $850, and delivered the same to 
Twombly. The nextday Weaver indorsed the check and turned same 
over to the express company, and on the following day the express 
company presented the check to the State National Bank, and the 
bank accepted the same and paid the money to the express company. 
Twenty days thereafter it was discovered that the name of A. C. 
Weiker had been forged to the check, and the bank immediately de- 
manded of the express company the repayment of $852.55, which the 
express company refused, whereupon said action was commenced. 
The check was made payable to Weaver and Seaver. The O. K. 
Transfer & Storage Company were depositors with the State National 
Bank, and the custom of the O. K. Transfer & Storage Company was 
to sign checks as this one was signed. Counsel for plaintiff in error 
contend that the law applicable to the foregoing facts is that when a 
bank pays to an innocent holder who came into the possession thereof 
without any fault on his part the amount of a check purporting to be 
drawn uponit by one of its depositors, but the signature of which 
was in fact forged, the bank cannot recover back the amount from 
such holder. The court below submitted the case to the jury upon 
the theory that, although the express company may not have been 
negligent in accepting the check, still, if the payment thereof by the 
bank did not put the payee in a worse position than if payment had 
been refused, the bank was entitled to recover. 

The old doctrine was that a bank was bound to know its corres- 
pondents’ signatures, and could not recover money paid upon a forgery 
of the drawer’s name, because it was said the drawee was negligent 
not to know the forgery, and, having parted with his money by reason 
of hisown negligence, he cannot be permitted to recover it back when 
he afterward discovers his error. The leading case sustaining this 
proposition is Price v. Neal, 3 Burr, 1354, decided in 1762. A great 
many of the courts that continue to follow the old rule criticise it, but 
follow it upon the ground that it has been established by decisions 
which have been so long acted upon that it is not proper to disturb 
them. All the text-book writers on banks and banking that we have 
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access to disapprove the old rule as unsound and unjust. Mr. Morse 
says of it: ‘‘ This doctrine is fast fading into the misty past, where 
it belongs. It is almost dead, the funeral notices are ready; and no 
tears will be shed, for it was founded in misconception of the funda- 
mental principles of law and common sense."" 2 Morse on Banks and 
Banking, § 464. Mr. Bolles saysit isahardrule. ‘‘It runs against 
the great rule that money paid by mistake may be recovered back, 
which isconstantly growing in judicial favor.’’ 2 Bolles, Modern Law 
of Banking, 721. Magee and Zane say that the rule formerly prevail- 
ing has been modified by the courts with a view to doing equity be- 
tween the parties. Cyc. states the modern rule to be that when pay- 
ment is made to the holder of forged paper who has come into posses- 
sion of it without any fault on his part, and his situation would be 
rendered worse if compelled to refund than it was before receiving 
payment, the money cannot be recovered from him. If, however, he 
has been negligent in any regard, he cannot retain the money. To 
justify him in doing so the bank alone must have been negligent. If 
neither party has been negligent, or both have been, then the bank 
can recoverthe money. A great many authorities are compiled in a 
note purporting to sustain the text, and all do so we think toa greater 
orlessextent. That the oldrule is unsound and illogical is unquestion- 
ably true. It is based upon the theory that the mere fact that B. was 
negligent gives A. a right to B.’s property, which A. did not have be- 
fore the negligence, without regard to the question whether A. has 
sustained any loss by the negligence or not. In any other case in- 
volving the question of negligence, it is not enough to create legal 
liability, or to give A. a right to acquire or retain the property of B., 
to show merely that A. has been negligent. One more element is 
necessary, namely, that damage to A., being himself innocent in the 
matter, should naturally and proximately result from B.’s negligence. 
2 Morse, supra. No good reason occurs to us why the foregoing rule 
should not be applied to forgery cases in this state. If there was a 
reason for the exception originally, it does not exist at the present 
time in this new state. We have not the same reasons for following 
an unsound precedent that exists in the older states. The old rule 
has not become part of our common law by general usage or custom, 
nor has it been expressly or impliedly made part of our law by statute. 
Moreover, we are not the first to tread the path that leads away from 
the old rule. We find it explored by the text-writers and blazed by 
the decisions of courts of high authority. Without any actual change 
in the abstract doctrine as stated by the old rule, the gradual but sure 
tendency of the modern decisions is to put as heavy a burden of re- 
sponsibility upon the payee as upon the drawee until the interesting 
question has come to be whether or not the payee has done his full 
duty, or, if he has, and the negligence is with the bank, whether the 
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payee will be worse off by correcting the error than if payment had 
been refused. In Ellisv. OhiolIns. & Trust Co., 4 Ohio St. 628, 64 Am. 
Dec. 610, it was held that: ‘‘To enable a holder to retain money 
paid to him on forged paper, he must put the bank alone in the neg- 
ligence, and be able to say that the mistake of the bank cannot now 
be corrected without placing the holder in a worse position than 
though payment had been refused. If he cannot say this, and es- 
pecially if the failure to detect the forgery can be traced to his dis- 
regard of duty in negligently omitting some precaution he had under- 
taken to perform, he fails to establish a superior equity of the money, 
and cannot with good conscience retain it.” 

Other cases that modify the old rule are Canadian Bank of Com- 
merce Case, 30 Wash. 484, 71 Pac. 43, 60 L. R. A. 955; Bank of Dan- 
vers v. Bank of Salem, 151 Mass. 280, 24 N. E. 44, 21 Am. St. Rep. 
450; Bank v. Ricker, 71 Ill. 439, 22 Am. Rep. 104; Bank v. State, 22 
Neb. 769, 36 N. W. 289, 3 Am. St. Rep. 294. In First National Bank 
of Lisbon v. Bank of Wyndmere, 15 N. D. 299, 108 N. W. 546, 10 L. 
R. A. (N. S.) 49, 125 Am. St. Rep. 588, the old doctrine is specifically 
disapproved, the court holding that ‘tthe drawee of a forged check 
who has paid the same without detecting the forgery may upon dis- 
covery of the forgery recover the money paid from the party who re- 
c2ived the money, even though the latter was a good faith holder, pro- 
vided the latter has not been misled or prejudiced by the drawee’s 
failure to detect the forgery;” and that ‘'the burden of showing that 
he has been misled or prejudiced by the drawee’s mistake in such a 
case rests upon him who claims the right to retain the money for that 
reason.” Jones v. Miners & Merchants’ Bank, 144 Mo. App. 428, 128 
S. W. 829, is also published in 71 Cent. Law J. 137, where, ina note, the 
editor of that publication, among other cases, calls attention to First 
National Bank v. Bank of Wyndmere, supra. Speaking of that case, 
theeditorcontinues: ‘‘ Therulethislast case opposescertainly seems 
unsound. It has its basis solely upon a mistake of fact, arising pos- 
sibly out of mere lapse of attention, while the taking of forged paper 
is through deliberate act. Tosay slipsof attention may not be cured 
when they cause no substantial change in the situation certainly has 
no basis in justice, and any commercial rules whose efficiency ne- 
cessitate disregard of justice ought to be amended.” We agree with 
the learned editor, and, as this is the first case wherein the question 
has arisen in this jurisdiction, we commit this court to the doctrine 
that a payee receiving money from a bank upon acheck purporting to 
be drawn upon it by one of its depositors, but the signature of which 
was in fact forged, is not entitled to retain the same, except upon the 
following combination of facts: First, that the payee was not negli- 
gent in receiving the check; second, that the payor was not lacking in 
due care in paying the same; and, third, that upon the payor’s action 
the payee has changed his position or would be in a worse condition if 
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the mistake was corrected than if the payor had refused to pay the 
check at the time of its presentment. 

As the court below submitted the case at bar to the jury upon in- 
structions which substantially conform to this view of the law, its 
judgment is affirmed. 


COLLECTIONS. 


Right of collecting bank to take draft instead of currency. 


First National Bank of Memphis v. First National Bank of Clarendon, Court of Civil Appeals of Texas, 
Dec. 31, 1910. 1348. W. Rep. 831. 


The defendant bank sent certain checks to the plaintiff bank for collection. The 
latter bank presented them to the drawee, received a draft in payment and sent its 
own check to the defendant. Before the draft could be collected the drawee bank 
failed. The plaintiff called up the defendant on the telephone, before the check 
sent to the defendant had been received, and the defendant agreed to return 
the check. But instead of returning the check the defendant bank had it cashed. 
Tne plaintiff showed that there was a custom among banks to accept drafts from 
drawee banks in payment of checks sent forward for collection. It was held that 
the plaintiff was not negligent in not demanding cash from the drawee and that it 
could recover from the defendant. 


Action by the First National Bank of Clarendon against the First 
National Bank of Memphis. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Dunkuin, J. The First National Bank of Clarendon recovered a 
judgment against the First National Bank of Memphis, from which 
the latter bank has appealed. 

The recovery was for money remitted to the Memphis bank by 
the plaintiff bank in satisfaction of two checks which the plaintiff 
bank had undertaken to collect, and which had been sent to it for 
collection by the defendant bank. The checks were drawn by the 
Clarendon Mercantile Company in favor of the Mickle-Burgher 
Hardware Company, which the latter company had deposited with 
the Memphis bank for collection, and which were sent by that bank 
to the plaintiff bank for the same purpose. The checks were drawn 
on the Citizens’ Bank of Clarendon, and the drawer had money to 
his credit with the drawee sufficient to pay the checks, but on the 
day following the presentation of the checks it closed its doors on 
accountof insolvency. The plaintiff bank presented the checks for 
payment on the same day they were received, which was one day 
prior to the cessation of business by the Citizens’ Bank, and accepted 
in payment therefor drafts upon other banks given by the Citizens’ 
Bank, but these drafts proved to be worthless on account of the in- 
solvency of the Citizens Bank who issued them. As soon as plaintiff 
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received those drafts, it forwarded to the Memphis bank its own 
check on the Ft. Worth National Bank; its cashier believing at the 
time that the drafts so accepted would be paid. Before the Mem- 
phis bank received the check drawn by the plaintiff bank, its cashier 
was notified over the telephone of the insolvency of the Citizens’ 
Bank of Clarendon, and promised to return the same. Relying upon 
this promise, the cashier of the plaintiff bank took no steps to re- 
call its check sent to the Memphis bank, and later the Memphis bank 
collected the check, and, having refused to refund the amount there- 
of to the plaintiff, this suit was instituted to recover the amount so 
collected by the Memphis bank. The Clarendon Mercantile Com- 
pany, drawer of the check, on the Citizens’ Bank of Clarendon, and 
the Mickle-Burgher Hardware Company, the payee were made par- 
ties defendant with the Memphis bank, but their demurrer to plain- 
tiff’s petition was sustained, and they were dismissed from the suit. 
Appellant assigns this ruling of the court aserror. It bad no plea 
over against its codefendants, who were so dismissed, but it insists 
that it was acting as the agent only for the Mickle-Burgher Hard- 
ware Company to collect the check and that no liability could be es- 
tablished against it, unless the liability of the drawer and drawee of 
the check was first fixed. The petition charged that appellant had 
received the money and the facts already recited were set out in the 
petition. We think that such allegations were sufficient to show 
liability on the part of the Memphis bank, and, if there were error 
in sustaining the demurrer urged by its codefendants, we are unable 
to perceive how the same could be prejudicial to appellant. 

The evidence showed that when the plaintiff bank presented 
the checks to the Citizens’ Bank of Clarendon the latter bank had 
money on hand sufficient to have paid the same in currency. The 
appellee alleged in its petition a custom among banks to accept pay- 
ment in drafts or checks received by it for collection, and evidence 
was introduced establishing that custom, which was well known. 
As a predicate for a verdict in plaintiff’s favor, the jury were in- 
structed that they must find that plaintiff exercised due diligence 
and care in receiving the drafts in payment of the checks which they 
attempted to collect; that in so doing plaintiff in good faith believed 
that drafts so received would be paid; and, further, that a demand 
for cash on the checks would have been refused by the Citizens’ Bank. 
Jury were also instructed to return a verdict in favor of defendant 
if they believed that the Citizens’ Bank would have paid cash in sat- 
isfaction of the checks, if the same had been demanded. ‘Appel- 
lant insists that, in the absence of an instruction from it to the con- 
trary, appellee had no authority to accept payment of the checks in 
anything but money, and upon this question the authorities seem to 
be in conflict. In National Bank of Commerce v. American Ex- 
change Bank of St. Louis, 151 Mo. 320, 52S. W. 265, 74 Am. St. Rep. 
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527, the Supreme Court of Missouri holds that, when a bank accepts 
a worthless check in payment of a draft which it undertakes to col- 
lect, it makes the check so accepted its own, and its liability is the 
same as if cash had been received, and that a usage of banks to so 
collect checks is unreasonable. The opinion in that case is in line 
with numerous authorities cited therein. On the contrary, it is held 
in many states that a collecting bank is justified by usage or custom 
in receiving as payment the check or draft of the debtor drawn on 
another bank. See 5 Cyc. 506, and decisions there cited. The latter 
rule seems to us supported by better reasoning and more consistent 
with equitable principles which should govern in such transactions. 
It is a matter of common knowledge that the consideration receiv- 
ed bya collecting bank for such services is small, and, if a custom or 
usage has grown up among banks to accept drafts of other banks in 
lieu of money, authority to collect in accordance with custom and 
in the exercise of due diligence should be implied, in the ab- 
sence of some special instruction to the contrary. An additional 
reason for the application of this rule in the case at bar is found 
in the fact that under the charge already quoted the jury necessarily 
found that the checks which the plaintiff bank undertook to collect 
would not have been collected in money, if money had been demand- 
ed, thus showing the worthlessness of the check which the plaintiff 
was employed to collect. 5 Cyc. 511. 

The court did not submit the issue presented in plaintiff's petition 
of the agreement over the telephone by appeilant’s cashier to return 
the check mailed to him by appellee’s cashier to cover the amount 
which appellee supposed would be realized upon the drafts accepted 
by it from the Citizens’ Bank. This is a sufficient answer to the as- 
signment complaining of the action of the court in overruling the ex- 
ceptions to the allegation of those facts in plaintiff’s petition. Nor 
was there error in admitting evidence ofthatagreement. The testi- 
mony shows that the conversation over the ‘phone occurred before 
the receipt of appellee’s check by appellant’s cashier, and at a time 
when appellee’s cashier could have stopped payment of it if he had 
so desired, and thus prevented appellant from collecting it. The 
agreement thus proven was certainly an admission against the in- 
terest of appellant by its duly authorized agent intrusted with the 
conduct of the business then in hand. 

W. H. Cook controlled and managed the business of the Citizens’ 
Bank, and his testimony that the checks in controversy would not 
have been paid in cash, if cash had been demanded, we think was 
admissible as against appellant’s objection that the same was the ex- 
pression of an opinion only of the witness, as we know of no other 
method by which proof of that fact could have been made. In view 
of our conclusions noted above, we overrule appellant’s assignment 
complaining of the refusal of a peremptory instruction in its favor, 
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which it requested, and also another instruction in effect, that it 
was negligence as a matter of law to accept payment of the check in 
controversy in anything except cash. We are of the opinion, further, 
that the verdict of the jury is sustained by the evidence. 

We have found no error in the record, and the judgment is 
affirmed. 


NOTICE OF DISHONOR BY TELEPHONE—WAIVER OF 
NOTICE. 


Richardson v. Kulp, Supreme Court of New Jersey, February 27, 1911. 78 Atl. Rep. 1062. 


Evidence that the holder of a note calied up the indorser on the telephone on 
the first, second, third or fourth day after its dishonor is not sufficient to hold the 
indorser. 

Where an indorser, having knowledge that he is discharged for want of proper 
notice, promises that, if the maker does not pay the note, he will, the promise is a 
waiver of the holder's neglect in not giving him notice. 


Action by Percy B. Richardson against Samuel C. Kulp. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Bercen, J. This action was brought to recover the amount due 
upon a promissory note which the defendant had indorsed for the 
accommodation of the maker, and the plaintiff had judgment in the 
district court, from which defendant appeals. 

The note was not paid at maturity, and two questions are present- 
ed: First. Were the necessary proceedings on dishonor duly taken 
and the indorser notified thereof as required by the statute ? Second. 
If such necessary proceedings were not taken, has the defendant 
waived any benefit accruing to him therefrom ? .We think that the 
facts stipulated in this record fail to show that notice of dishonor was 
given to the indorser before the close of business hours on the day 
following the dishonor. It is not claimed that the promissory note 
was protested or any written notice sent tothe indorserin due course, 
and the only notice claimed to have been given to him was an oral 
one communicated by means of a telephone. The testimony of the 
plaintiff on this subject is ‘‘ that on the first or second day after the 
maturity of the note he notified the defendant” that the note had 
been presented and had not been paid, and subsequently, on cross- 
examination, he said ‘‘ he was not sure whether he called Kulp on 
the telephone the first, second, third, or fourth day after the note 
was due, and told him that he had presented the note, and payment 
was refused.”’ In order to hold an indorser, there must be strict evi- 
dence of notice to himin due time (Martinis v. Johnson, 21 N.J. Law, 
239-244), and the proof in this case does not comply with this require- 
ment. In Lawson v. Sherwood, 2 Eng. Com. L. R. 405, 1 Starkie, 
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‘314, the proof was that a letter containing a notice of nonpayment 
was sent to the indorser ‘‘two or three days after the dishonor of 
the bill,” and Lord Ellenborough, in determining the case, said: 
‘* The witness says two or three days, but the third day would be too 
late. It lies upon you to know that notice was given in due time; and 
I cannot go upon probable evidence without positive proof of the 
fact. The onus probandi lies upon the plaintiff, and, since he has 
not proved due notice, he must be called.”” As, under our statute, 
the notice in this case should have been given on the first day after 
dishonor, the plaintiff has failed to prove the giving of a notice suffi- 
cient to hold the indorser. We must therefore assume that the trial 
court in finding for the plaintiff in this case determined that the in- 
dorser, although discharged from liability for want of proper notifi- 
cation, subsequently waived his right to have advantage of the neg- 
lect of the plaintiff to give him timely notice of the dishonor of the 
note. On this subject the evidence as stipulated is that the defend- 
ant told the plaintiff, ‘* I will see Pastino (the maker) and get another 
note”; that in a subsequent conversation regarding the note the de- 
fendant said to the plaintiff, ‘‘If Pastino did not pay, he would”; 
and that 10 days after maturity of the note, in response toa letter 
from the attorney of the plaintiff demanding payment, the defendant 
wrote, ‘* It is impossible for me to pay the note at the present time.” 
The case shows that, when the defendant made these statements and 
wrote the letter to plaintiff's attorney, he knew that sufficient notice 
of dishonor had not been given to hold him as indorser. He knew 
the date of maturity, and he also knew that the note had not been 
paid, so his promises oral and by letter must be considered as having 
been made with knowledge that he was released from liability for 
want of proper notice. A promise to pay or its equivalent, made by 
a person entitled to insist on want of notice of dishonor, who was 
then aware that he was released from liability for want of it, amounts 
to a waiver of the right to have the benefit of such neglect, and ad- 
mits the right of action. Tebbetts v. Dowd, 23 Wend. (N. Y.) 379, 
and the cases there cited. The law on this point is concisely stated 
in Edw. on Bills, 650 as follows: ‘* But, on proof of a promise by 
the indorser with knowledge that he was not liable on the bill, the 
holder may recover; not, however, on the ground that the indorser 
is bound by the promise as a matter of contract, for it wants consid- 
eration, but on the ground that a promise amounts toa waiver of the 
objection that the proper steps have not been taken to charge the 
indorser.”’ 

The present case is not one where the promise to pay is appealed 
to as presumptive evidence of due notice, because the want of due 
notice is clearly established, but is put upon the ground that the 
promise amounts to a waiver. The distinction between the doctrine 
of presumption and of waiver in cases of this class is discussed by 
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Mr. Justice Van Syckel in Glassford v. Davis, 36 N. J. Law, 348, and 
a very able and learned opinion by Mr. Justice Cowen is to be found 
in Tebbetts v. Dowd, supra. The offer of the defendant to see the 
maker and get another note cannot,standing alone under Sussex Bank 
v. Baldwin, 17 N. J. Law, 487, be considered sufficient evidence of 
a waiver. Inthe case last cited one of the indorsers wrote a letter 
stating that the maker could not pay the note and requested to have 
it renewed, and it also appeared that the same indorser had handed 
a witness, who so far as the record disclosed was a stranger to the 
transaction, a note and wished him totry and get the plaintiff to take 
it in renewal, stating that the note which he wished to take up had 
been protested, and that he had received a notice of protest through 
the bank. This the Supreme Court held could not be taken as an 
implied waiver of demand and notice; Mr. Justice Dayton who wrote 
the opinion saying: ‘‘ Nothing short of an unconditional promise 
to pay made with the full knowledge of the laches of the holder of 
the note is sufficient.” Nor is the statement, which is contained in 
the letter which was sent by the defendant to plaintiff's attorney, 
‘*it is impossible for me to pay the note at the present time,” such 
an unconditional promise to pay as to constitute either an express cr 
implied waiver. The efficacy of the defendant’s promise that, if the 
maker did not pay, he would, is theonly pertinent matter yet remain- 
ing to be considered in this cause. The argument of the defendant 
is that this promise is not such an unconditional promise of payment 
as is required to evidence a waiver of the effect of the plaintiff's neg- 
lect to give due notice of the nonpayment of the note at maturity. 
As no time is fixed for payment by the promise, the legal inference 
is that the defendant would pay upon demand if the maker did not. 

In Wood v. Brown, 1 Starkie, 217, the promise of the accommo- 
dation drawer was ‘‘ that the bills would be paid before the next term.” 
On the question whether this was sufficient, the court said: ‘* The 
defendant does not rely upon the want of notice, but undertakes that 
the bill will be paid before the term either by himself or the acceptor. 
I think the evidence is sufficient.” A promise by the indorser that 
‘*he would see the bill paid” was held to be decisive, although the 
holder might have lost his remedy by laches in not giving notice of 
dishonor. Hopes v. Alder, 6 East, 16. In Reynolds v. Douglass, 
37 U. S. 497, 9 L. Ed. 1171, it was held ‘‘a party to a note entitled 
to notice may waive it by a promise to see it paid, or an acknowledg- 
ment that it must be paid, or a promise that he will set the matter 
to rights, or by a qualified promise, having knowledge of the laches 
ofthe holder.”” In the case under consideration, the liability acknowl- 
edged was that which the indorser had originally entered into; that 
is, to pay if the maker did not, if the holder observed the necessary 
proceeding in cases of dishonor, and gave the indorser due notice, 
which necessary proceeding and notice the indorser may waive, and 
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when he promises to pay if the maker does not, having knowledge 
that for want of notice in due time he is discharged from liability, he 
promises to carry out his original agreement, waiving the neglect 
and laches of the holder which would in law relieve him from 
further liability. The conclusion which we reach is that where an 
indorser, having knowledge that he is discharged for want of proper 
notice of dishonor, promises that if the maker does not pay the note 
he will, it isin legal effect a promise that either he or the maker 
will pay upon demand, and amounts to a waiver of the neglect or 
laches of the holder in not giving him notice in due season that the 
maker dishonored the note at maturity. As there was evidence that 
the indorser made such a promise, although it was denied by him, 
we must assume thatin giving judgment for the plaintiff the trial 
court found that such promise was made by the defendant, and, there 
being evidence to support the finding below, this court will not re- 
view it. 
The judgment below is affirmed. 


DEPOSIT IN NAMES OF HUSBAND AND WIFE. 


Craig v. Bradley, Kansas City Court of Appeals, January 30, 1911. 134 8S. W. Rep. 1081. 


Whether or not a deposit by a man of his money in the names of himself and 
his wife creates an estate by the entirety, entitling the wife to the deposit on the 
husband's death, depends upon the intention of the depositor. In this case it was 
held that the depositor intended to create such an estate. 


Action by A. M. Craig, Public Administrator, against T. L. Brad- 
ley, administrator. From the judgment, both parties appeal. Re- 
versed and remanded. 


Exuison, J. William E. Bradley and Julia A. Bradley were hus- 
band and wife, without children. They lived to an old age and died 
a few days apart, he on the 16th and she on the 29th of March, 1909. 
He left a will whereby he gave to Julia A. all of his personal property 
during her life. Defendant was appointed administrator of the estate. 
Upon Julia’s death plaintiff, as public administrator, was put in charge 
of her estate, and he then brought this action to recover the following 
personal property claimed by defendant to belong to him as adminis- 
trator of her deceased husband: Deposit in the Farmers’ & Com- 
mercial Bank in the name of William E. and Julia A. Bradley, $309.36. 
Deposit in the Bank of Holden in the name of William E. and Julia 
A. Bradley, $181.10. The action is based on the claim that the 
property thus held by these parties was an estate in the entirety, and 
as such, upon the death of William, it became the sole property of 
Julia. The evidence showed that the deposits which constituted the 
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joint account were made by William, and all checks on that account 
were drawn by him, with one exception when Julia drew $25. The 
court found for defendant as to bank accounts. There were some 
other findings not necessary to notice, not being in dispute. Both 
parties appealed. 

Plaintiff's complaint is that the finding should have been in his 
favor for the bank accounts, on the ground of an estate by the entirety 
in Julia, his intestate. Defendant claims that, while formerly there 
could be estates in entirety in personal property, such estates have 
been, in effect, abolished by the married women’s statutes which have 
been enacted in this state in recent years, which, in a property sense, 
disunite husband and wife. So that his full claim is that, while the 
estate in entirety in lands has been preserved to husband and wife, 
such estate has been destroyed as to them in all personal property. 
The latter part of this claim is in direct conflict with the views of the 
Supreme Court. Frost v. Frost, 200 Mo. 474, 98 S. W. 527, 118 Am. 
St. Rep. 689; Bains v. Bullock, 129 Mo. 117,31 S. W. 342. In the lat- 
ter case it was said that while the statute abolished the legal unity be- 
tween husband and wife, which gave rise to estates by the entirety, 
it left the estate itself intact. Inthe former case it is said that the 
married woman’s statute did not have estates by entirety in view, and 
did not intend any interference therewith, and that such estates had 
not been altered in anyrespect. And tothe same effect, considering 
similar statutes, are the cases of Boland v. McKowen, 189 Mass. 563, 
76 N. E. 206, 109 Am. St. Rep. 663, and Pray v. Stebbins, 141 Mass. 
219, 4 N. E. 824, 55 Am. Rep. 462. Therefore estates by the entirety 
still existing as at common law, the case should be determined un- 
affected by the married woman’s statute. 

Both bank accounts were made up of deposits by the husband alone 
in the name of both. Whether these were held in entirety depends 
upon the intention. The mere direction of the husband to the bank 
to keep the account in their joint names is not conclusive, but it has 
a favorable bearing on the question in the wife’s favor. Thus, if a 
husband buys land with his own money and takes title in his wife, 
it will be presumed he intended it to bea provision for her. And the 
same is true where he causes a note to be taken in her name. Case 
v. Espenchied, 169 Mo. 215, 69 S. W. 276, 92 Am. St. Rep. 633. We 
consider that the evidence and circumstances surrounding these per- 
sons in connection with the presumption just stated leave no doubt 
that it was the intention of the husband, and indeed the wife's also, 
that the survivor was to have the whole of the accounts. The case 
of Platt v. Grubb, 41 Hun (N. Y.) 447, is much like the one before us, 
and it was there held that upon the death of the husband the wife 
took the whole account as survivor. 

There is no question but the text-writers and opinions of judges 
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have shown a disposition to avoid giving effect to joint tenancies on 
account of the frequent injustice of survivorship, and, when the parties 
advanced unequal portions of the consideration, they were held not 
to have intended a joint tenancy with survivorship. In Rigden v. 
Vallier, 2 Ves. Sr. 252, 258, the Lord Chancellor stated that: ‘‘It has 
been said, indeed, that, if two men make a purchase, they may be 
understood to purchase a kind of chance between themselves, which 
of them shall survive; but it has beendetermined that if twopurchase, 
and one advances more of the purchase money than the other, there 
shall be no survivorship, though there are not the words egually to 
be divided, or to hold as tenants in common, which shows how strong- 
ly the court has leaned against survivorship, and created a tenancy in 
common by construction on the intent of the parties.”” The same 
thing, in effect, was again said in the same casein 3 Atk. 731, 734. 
And in Patriche v. Powlet, 2 Atk. 54, it was said: ‘‘A joint tenancy is 
undoubtedly no favorite of a court of equity,though otherwise at law.” 
These, and other similar cases, are the foundation for the statements 
made by the text-writers quoted at length in Johnston v. Johnston, 
but itis shown by the cases and by the subject under discussion by the 
text-writers that they were only referring to joint tenancies and not 
entireties. The prejudice against joint tenancies came in great part 
out of the injustice of the survivorship which was the result of such 
a tenancy; such as where two strangers held such an estate, and one 
of them died, his interest went to the other by survivorship, and his 
own next of kin were cut out. But no one is justified in saying that 
an estate by the entirety is looked upon by the courts with this dis- 
favor. And the statements quoted in Johnston v. Johnston from 4 
Kent, 360, as being on the latter subject, are said, two pages further 
on, not to apply to estates by entirety. This reason for aversion to 
estates in joint tenancy could rarely apply to estates by the entirety 
between husband and wife, since the next of kin to either are gener- 
ally their children. Besides, as we have already intimated, the two 
estates are so fundamentally different in so many respects that what 
is said of one ought not to be applied to the other. The statute in 
this state, in recognition of this injustice, has abolished joint tenancies 
with their incident of survivorship, but it has not touched estates by 
entirety; on the contrary, out of overcaution, estates to husband and 
wife are excepted by that statute. 

But the law was the same (so far as estates by the entirety are con- 
cerned) before that exception was added; for it had been held that 
the statute abolishing joint tenancies did not apply to estates by en- 
tirety. Gibson v. Zimmerman, 12 Mo. 385, 51 Am. Dec. 168. And 
in Hall v. Stephens, 65 Mo. 670, 27 Am. Rep. 302, it was said the 
statute in adding the exception of husband and wife only enacted what 
was already the law without its aid, and so the same was said of a 
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similar condition in New York, Bertlesv. Nunan, 92N. Y. 152, 157, 
44Am. Rep. 361. As already shown, the antipathy to joint tenancies 
grew out of the resulting incident of survivorship; but, correctly 
speaking, there is no survivorship in estates by the entirety. The 
surviving party only remains possessed of the title he had from the 
beginning. Owners of the estate by entirety take per tout et non per 
mY. The true nature of estates by the entirety and the distinction 
between them and joint tenancies is pointed out by Judge Valliant in 
Frost v. Frost, supra, and the statement is made that the case of 
Johnston v. Johnston, supra, is regarded as of that class where a hus- 
band uses his wife’s money to purchase land, taking the title to him- 
self; that being a fraud against which the law will grant relief. 

The judgment will be reversed and the cause remanded that judg- 
ment may be entered for the plaintiff. All concur. 


LIABILITY OF RECEIVER OF BANK. 


People v. Bank of Staten Island, In re Mayer, New York Supreme Court, Jan. 28, 1911. 
127 N.Y. Supp. 905. 


Where a receiver of an insolvent bank neglects to enforce a stockholder’s statu- 
tory liability, he is liable for the loss sustained. 


Action by the People against the Bank of Staten Island. Pro- 
ceedings for the judicial settlement of the account of Joseph B. 
Mayer, retiring receiver. Account settled. 

See, also, 125 N. Y. Supp. 1136. 


Rupp, J. The sole question submitted to the Special Term upon 
the application for final order upon the accounting of Joseph B. 
Mayer, retiring receiver, is whether the accounts of Joseph B. 
Mayer, as such receiver, should be surcharged to the extent of 
$5,000, for the reason that as such receiver Mayer failed to bring an 
action against Howell H. Barnes, a stockholder of the Bank of Staten 
Island, to enforce his liability as a stockholder holding 100 shares of 
$50 each of the capital stock of the Bank of Staten Island. 

A stockholder’s liability is created by article 8, § 7, of the Consti- 
tution of the state of New York, and section 52 of the banking law 
(Consol. Laws, c. 2). The attorney representing John S. Davenport, 
substituted receiver, and the Attorney General, contend that the ac- 
count of Joseph B. Mayer, retiring receiver, should be surcharged as 
abovestated. The referee, upon the accounting, held originally that 
the accounts of Receiver Mayer should not be surcharged in the 
manner above indicated. That determination of the referee was 
reversed by Mr. Justice Fitts at Special Term; the latter holding 
that in the event that the present receiver, John S. Davenport, was 
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unable to obtain in an action brought by him against Augustus Pren- 
tice and others, sufficient to cover the indebtedness due by the Bank 
of Staten Island to the depositors, that the act of Receiver Mayer in 
failing to institute an action to recover from Howell H. Barnes, 
a stockholder of the Bank of Staten Island, the amount of the par 
value of stock owned by him at the time of entry of judgment dis- 
solving the banking corporation, was such an act of omission of duty 
as to necessitate the surcharging of his account with the par value of 
such stock. 

An order was also made remitting the question again to the 
referee, before whom testimony was taken relating to the facts con- 
trolling the action of Receiver Mayer in failing toinstitute an action 
against Barnes. Such testimony was taken, and the referee again 
reports to the court, holding that the accounts of Receiver Mayer 
should not be surcharged because of his failing to bring the action 
against Barnes upon his alleged stock liability. 

The testimony taken before the referee upon the hearing held 
after the question had been sent back to him by the Special Term 
related principally to correspondence had between Receiver Mayer 
and his counsel. It in effect indicates that Mayer was conscious of 
the fact that the duty rested upon him to institute the action against 
Barnes. The results of the correspondence seemed to be a failure 
on the part of Mayer toinduce his attorney to bring the action within 
the period limited by statute. 

It is apparent that Receiver Mayer was aware of the provisions 
ofthe law. He was conscious of the duty imposed upon him. The 
fact is Barnes was, for two years subsequent to the judgment of dis- 
solution, financially responsible. A recovery could have been had. 
The failure to bring the action, assuming it was the neglect of the 
attorney, resulted ina loss to the estate in the amount of $5,000 and 
upwards which could have been collected from Barnes. 

I do not find in the testimony taken before the referee any excuse 
or justification for the neglect in assuming the responsibilities of the 
receivership. In such an important trust it is only fair that those 
whose interests are at stake should be protected as against a failure 
to perform. A receiver, conscious of the responsibility, is bound to 
force his attorney to take action, which the Constitution and the law 
provide, for the protection of depositors. 

Mr. Justice Fitts has held that the accounts of Mayer, as retiring 
receiver, should be surcharged to the extent of $5,000, with interest, 
because of the failure to prosecute an action against stockholder 
Barnes upon his stock liability. I see no reason for reaching a dif- 
ferent determination. Therefore the determination in this respect 
reached by the referee is reversed. 
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PAYMENT OF CHECK OF INSOLVENT DEPOSITOR— 
CLEARING HOUSE RULE. 


National Exchange Bank of Baltimore v. Ginn & Co., Court of Appeals of Maryland, Nov. 30, 1910. 
78 Atl. Rep. 1026. 


The plaintiff bank paid a check, drawn to the defendant’s order, in ignorance 
of the drawer's insolvency. Upon learning of the insolvency it offered to return the 
check to the bank to which it had been paid, but that bank refused on the ground 
that the return was not made within the time prescribed by the clearing house rules. 
It was held that the rules of the clearing house were binding only on the members 
of the association, and that the failure to return the check within the prescribed time 
did not impair the bank’s right against the payee. But, in this case, it was held that 
the payment was final and the bank could not recover notwithstanding the drawer 
was indebted to the bank and the bank could have offset the drawer’s deposit against 
the debt. 


Action by the National Exchange Bank of Baltimore against Ginn 
&Co. Froma judgment for defendant, plaintiff appeals. Affirmed. 


Urner, J. This is an action by a bank to recover money paid on 
the check of a depositor, and recovery is sought upon the ground that 
the payment was made under a mistake of fact. 

It appears without contradiction from the record that on October 
19, 1909, the William J. C. Dulaney Company drew its check on the 
National Exchange Bank of Baltimore, the appellant, payable to the 
order of Ginn & Co., the appellees, for the sum of $5,000. The check 
was mailed to the appellees in New York City, and was by them de- 
posited on October 20, 1909, in the National Park Bank of that city. 
On the same day it was forwarded by that bank to the Farmers & 
Merchants’ National Bank of Baltimore for collection. It was re- 
ceived by the latter bank on the morning of October 21st, and about 
9 o'clock on that morning the check was passed through the clearing 
house, and was paid about 11 o’clock by the appellant in the regular 
course of its clearance settlements. At 10 o’clock approximately on 
the same morning receivers were appointed for the Dulaney Company 
upon a bill alleging, and its answer admitting, its insolvency. The 
company’s deposits with the appellant just prior to the payment of 
the check in question amounted to $9,019.18. It was indebted to the 
appellant in the aggregate sum of $21,620.80, including $5,000, upon 
a promissory note which matured that day, and $5,792.02 upon a de- 
mand note. The appellant might have set off the Dulaney Company’s 
indebtedness against its deposit credits, but, supposing it to be sol- 
vent and in ignorance of the receivership, the bank honored the 
$5,000 check when it was presented in due course for payment. About 
15 minutes before 12 o'clock, and within an hour after it paid the check, 
the appellant learned for the first time of the appointment of receivers 
for the Dulaney Company and of its insolvency. One of the officers 
of the appellant thereupon immediately offered to return the check 
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to the Farmers & Merchants’ Bank, and requested repayment. This 
was refused, and the appellant then proceeded against the appellees 
as nonresident debtors, and attached in the hands of the Farmers 
& Merchants’ Bank as garnishee the funds which had been paid on 
the check. The suit against the appellees was tried upon issue joined 
on general issue pleas to the common counts in assumpsit, including 
a count for money had and received, and resulted in a verdict for the 
defendants under the direction of the court. There is but one excep- 
tion in the record, and that refers to the action of the trial court in 
thus withdrawing the case from the jury. 

As the suit is directly against the payee of the check, the situation 
is not affected by the rules of the clearing house through which it was 
presented and coliected. One of these rules provides *‘that errors 
in exchange and claims arising from the return of checks or other 
causes are to be adjusted by eleven o'clock a. m. directly between the 
banks which are parties thereto, and not through the clearing house,” 
and that ‘‘upon request made before eleven o'clock a. m. every bank 
shall extend until twelve o’clock the time for returning to it checks 
‘not good.’ When the offer was made at about a quarter to 12 
o'clock to return the check under consideration, it was refused upon 
the ground that it was made after 11 o'clock, and that there had been 
no request prior to that hour for an extension of time. It is well set- 
tled that such a regulation is binding only upon the members of the 
Clearing House Association. Its rules are designed exclusively for 
their convenience and protection as among themselves, and have no 
effect upon the rights or liabilities of other parties. The failure of 
the appellant to offer to return the check and to demand repayment 
within the time prescribed by the rules of the clearing house would 
therefore not impair its claim against the payee for the restoration 
of the fund if its right of recovery should be found to be otherwise 
perfect. So far as the purposes of this case are concerned, the sit- 
uation is precisely the same as if the appellees had in person present- 
ed the check to the appellant, and had received the money over its 
counter. Whether they are liable to repay it under the circum- 
stances of the case is the sole question to be considered. 

The appellant’s theory is that the insolvency of the Dulaney Com- 
pany matured its obligations to the bank, that the deposits of the 
company thereupon became applicable to its indebtedness, and that 
consequently there was no money really available for the payment 
of the check when it was presented. It is argued, therefore, that 
the check was paid as the result of a mistake as to the true condition 
of the drawer’saccount. Inthe case of Manufacturers’ Bank v. Swift, 
70 Md. 515, 17 Atl. 336, 14 Am. St. Rep. 381, a check was paid by the 
bank on which it was drawn, although the drawer ‘‘had no funds in 
the bank at the time of payment properly applicable to this purpose.” 
The check was originally drawn against an account opened by the 
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drawer in his name as sole trustee by the indorsement and deposit in 
that form of a check payable to the order of himself and another as 
trustee jointly. The payment accomplished by the check given by 
the trustee had no relation to the trust estate to which the deposit 
really belonged, but the bank was misled into the contrary belief by 
an order of court, which had been brought to its attention, permitting 
the trustee who made the deposit, on account of the absence of his 
co-trustee, ‘‘to act as fully, in all matters pertaining to said trust, as 
if both were present and acting.” Under the misapprehension thus 
induced, the acting fiduciary was allowed to add to the check given 
by him as sole trustee the name of his co-trustee as adrawer. The 
deposit account being also changed so as to stand in the name of the 
two trustees, it was then charged with the check as corrected. The 
bank having been required to restore the funds thus misappropriated 
from the trust estate, on the ground of its actual, though uninten- 
tional, participation in the breach of trust (Swift v. Williams, 68 Md. 
236, 11 Atl. 835), brought suit against the payee of the check; but re- 
covery was denied by this court because the bank had been neglect- 
ful of its means of knowledge, and because ‘‘it is the duty of a bank 
to know the state of its depositor’s account, and, if it makes a mistake 
in this respect, it must abide the consequences. The presentation of 
a check is a demand for payment. If it is paid, all the rights of the 
payee have been satisfied, and he is not entitled to ask any questions. 
It would forever destroy the character of a bank in all commercial 
circles if, when it was ready and willing to pay a check, it permit- 
ed the holder to inquire if the drawer had funds there to meet it. 
It is a matter with which he has noconcern. Inthe absence of fraud 
on the part of the holder, the payment of a check by a bank is regard- 
ed as a finality. And the fact that the drawer had no funds on de- 
posit will not give the bank any remedy against the holder.” One 
of the decisions cited in the Swift Case as an authority in support of 
the proposition we have quoted was that of Oddie v. National City 
Bank, 45 N. Y. 735, 6 Am. Rep. 160. There the check was presented 
for deposit to the bank on which it was drawn and was credited to 
the payee’s account. This was treated as equivalent to payment of 
the check by the bank, and it was held that ‘‘ where a check is pre- 
sented to a bank for deposit, drawn directly upon itself, it is the same 
as though payment in any other form was demanded. It is the right 
of the bank to reject it, or to refuse to pay it or to receive it condi- 
tionally; * * but, if it accepts such a check and pays it, either by de- 
livering the currency or giving the party credit for it, the transac- 
tion is closed between the bank and such party, provided the paper 
is genuine.” 

The New Jersey Court of Errors and Appeals, in National Bank 
of New Jersey v. Berall, 70 N. J. Law, 757, 58 Atl. 189, 66 L. R. A. 
599, 103 Am. St. Rep. 821, had under consideration a case in which 
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the bank inadvertently paid a check drawn upon it after payment had 
been countermanded by the drawer, and it was held that ‘‘ where a 
bank receives in the ordinary course of business a check drawn upon 
it and presented by a bona fide holder, who is without notice of any 
infirmity therein, and the bank pays the amount of the check to such 
holder, it finally exercises-its option to pay or not to pay, and the 
transaction is closed as between the parties to the payment. 

Ifinthe present case the appellant had actually set off the Dulaney 
Company's indebtedness against its deposits, thus producing an over- 
payment, and had then inadvertently paid the check in question, it 
would clearly have noright of action against the appellees. This is 
not in reality the precise condition with which we are now dealing, 
but we see no reason for applying to the case at bar a different rule 
from that which governed the cases to which we have referred. The 
mistake of paying the check of a drawer who has no funds to meet 
it is just as much due to ignorance of the real facts as is the mistake 
of making such payment in consequence of the erroneous assumption 
of the drawer’s solvency. In every such instance the error results 
from a misconception which may have been moreor less readily avoid- 
able according tothe particular circumstances. Inthe case of acheck 
drawn against an insufficient deposit, the bank has immediately at 
hand the means of learning the true state of the account, while in a 
case like the present, where its action is influenced by consideration 
of the financial responsibility of a customer, the usual sources of in- 
formation may not be equally convenient. But whether the mistake 
relates to the condition of a drawer’s deposit, as in the Swift Case, 
or as to the value of a security, as in the Michigan decision from 
which we have quoted, or as to the credit of a borrower, as in the 
case before us, it is occasioned by misapprehension as to facts which 
might have been ascertained, and with which a bank is presumed to 
have the ability to acquaint itself in the prosecution of its business. 
In the present instance it was not the appointment of receivers for 
the Dulaney Company, but the insolvency which that proceeding 
demonstrated, that made it desirable for the appellant to apply the 
company’s deposits to its notes, instead of honoring its checks. In- 
solvency without a receivership would have produced the same situ- 
ation. It does not appear from the record how long the company 
was in failing circumstances prior to the payment now sought to be 
revoked. But, if mere ignorance of the insolvency could be held to 
be a sufficient ground of recovery, it would make no difference in 
principle for what period of time that condition had existed. If 
the rule contended for by the appellant were to prevail, ‘‘no one,” 
to use the language of this court in the Swift Case, ‘‘ could know 
when he could safely receive payment of a check.” There does not 
seem to us to be any sound or reasonable basis upon which to distin- 
guish this case from those we have cited in the application of the 
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rule they announce, and to require the payees of the check here in- 
volved, who were in a much less favorable position than the appel- 
lant for knowing the responsibility of the drawer,to restore the money 
they have received in satisfaction of a bona fide debt, in order that 
the appellant may be relieved of the necessity, to which they would 
then be subjected, of resorting to the insolvent estate of the debtor. 

The appellant relied upon the general rule that money paid under 
a mistake of fact may be recovered. There are, of course, many cases 
in which recovery has been permitted on the ground of mistake. In 
all of these the facts were quite different from those presented in 
cases like the one now before us, which involve exceptional consid- 
erations relating to the convenience and certainty of commercial 
transactions as dependent upon reliability and finality in the disposi- 
tion of negotiable paper, and which accordingly constitute an excep- 
tion to the general rule. 

The court below, in our opinion, committed no error in directing 
a verdict for the defendants in accordance with their prayer, and its 
judgment will be affirmed. 

Judgment affirmed, with costs. 


MATERIAL ALTERATION. 


Baldwin v. Haskell National Bank, Supreme Court of Texas, February 1, 1911. 133 S. W. Rep. 864. 


Where a note draws interest from maturity the writing of the word ‘‘date”’ after 
the word ‘‘ maturity,” without the maker's consent, is a material alteration. But 
where the word ‘‘ date”’ is written in the note with the honest intent of making the 
note conform to the contract of the parties, the maker is not thereby released from 
liability on the original indebtedness. 


Action by the Haskell National Bank against J. L. Baldwin. 
From a judgment of the Court of Civil Appeals affirming a judgment 
for plaintiff (124 S.W. 443), defendant brings error. Reversed and re- 
manded. 


Ramsey, J. For some years before January 28, 1907, J. L. Baldwin 
had been a customer of the Haskell National Bank. On or before 
that date he owed the bank several thousand dollars. We gather from 
the record that the relations between the parties had become mutu- 
ally unsatisfactory. Baldwin seems to have thought that the bank 
was charging him both usurious and excessive interest, while the bank 
had concluded that his indebtedness to it was excessive, and that for 
other reasons he was not a desirable customer. After considerable 
negotiation, it was finally agreed that Baldwin should pay his indebt- 
edness tothe bank down to the sum of $2,050, and that the bank should 
take his note for this amount due in one year. Accordingly the amount 
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agreed to be paid to the bank was in fact duly paid, and thereupon 
the following note was executed, on one of the blank notes used by 
the bank: ‘$2,050.00. Haskell, Texas, Jan. 28th, 1907. On or be- 
fore one year after date for value received, I, we or either of us prom- 
ise to pay to the order of the Haskell National Bank, two thousand 
and fifty and no 100 dollars at their banking house in Haskell, Texas, 
with 10 per cent. interest per annum from maturity—until paid. And 
in the event default is made in the payment of this note at maturity, 
and it is placed in the hands of an attorney for collection, or suit is 
brought on the same, then an additional amount of 10 per cent. on 
the principal and interest of this shall be added to the same as at- 
torney’s fees. The makers and indorsers, severally, waive present- 
ment for payment, protest and notice of protest, and the bringing 
of suit at the first term of court upon nonpayment of this note after 
maturity, and also consent that time of payment may be extended 
without notice thereof, whether same is done with or without con- 
sideration. J. L. Baldwin.” 

It was shown that Baldwin had executed many notes to the bank, 
and that in every case by their terms they bore interest from matu- 
rity, and that this was the custom of the bank generally. It appears 
from the evidence that almost immediately after the execution of the 
note Baldwin called the attention of the cashier of the bank to the 
fact that the note drew interest from maturity, which was not admit- 
ted by the cashier until he had examined the note, which confirmed 
Baldwin's position, whereupon the cashier claimed that there was a 
mistake, and that conformably to their agreement the note should 
have drawn interest from date. It also appears from the evidence of 
the cashier, Couch, that he said to Baldwin that one Ballard, who had 
been active in the negotiations, knew that the note was to bear inter- 
est from date, who replied, in effect, that he would abide by whatever 
Ballard said. This statement, however, is not admitted by Baldwin. 
Soon thereafter Couch saw Ballard, who said to him, as they both 
testify, that the agreement was express and unequivocal that the note 
should bear interest from date. Somelittle time after this, left rather 
indefinite in the evidence, Couch wrote, in pencil, in the blank space 
in the note, after the word maturity, the word ‘‘date.” Touching the 
circumstances, purposes, and reasons for his so doing, he says: ‘‘I 
put the memoranda there after the talk I had with Ballard (one of the 
bank Jirectors) in which he said it would be all right, for the purpose 
of amemorandum to Mr. Baldwin as well as the bank for the future, as 
I did not know but what I might die, or might not be there possibly 
at the settlement of this note, and I wanted a little notation on there 
to show what the contract was.’ There is evidence in the record 
tending to show that Baldwin from the first protested against any 
change in the note, and also denied the facts which would have au- 
thorized a court even to have decreed a change. It is well settled 
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that ‘‘it is a material alteration of an instrument to change the time 
from which interest is to begin to run, either by the insertion, altera- 
tion, or erasure of words, whether the time is thereby accelerated or 
delayed.” 3 Enc. L. & P. 419. That a material alteration in an in- 
strument, without the consent of the maker, will avoid all recovery 
on same, is no longer an open question in this state. Ottov. Halff & 
Bro., 89 Tex. 384, 34 S. W. 910, 59 Am. St. Rep. 56. 

Was the alteration material? The Court of Civil Appeals held 
not. This holding seems to have been based on the theory that there 
was no ‘‘ difference between the expressions ‘maturity’ and ‘ maturity 
date.’”’ If, determined in the light of all the facts, and having ref- 
erence to the contentions of the several parties, it should be held 
that the inserted word ‘‘date’’ was intended not to supersede the 
printed word ‘‘ maturity,” and to express a different intention from 
that evidenced by the language as it stood, but was to be read in har- 
mony with such printed word and as meaning the same thing, the 
addition of the word ‘‘ date”’ would be but idle surplusage, and there 
would be some fair warrant for the opinion of the Court of Civil Ap- 
peals. But it seems to us clear that this was not the intention of the 
cashier, nor do we believe that there is any testimony in the record 
which presents this view. Nor do we think in the light of the situa- 
tion presented by the contention of the respective parties can this 
intention be gathered from the instrument. It is a rule of almost 
universal application that ‘‘ where, as in the use of printed forms, a 
contract is partly printed and partly written, and there is a conflict 
between the printing and the writing the writing will prevail.” 9 
Cyc. 584. Again, while, as used, there may be no irreconcilable re- 
pugnancy in the use of the words together, ‘‘ maturity date,” and as 
applied to the controversy here involved, it is utterly unreasonable to 
conclude that no change was wrought or intended to be wrought in 
the instrument sued on by the insertion of the word ‘‘date.” If the 
note had been originally drawn so as to bear interest from date, and 
if thereafter without the consent of the bank plaintiff in error had 
inscribed in a blank space left in the note the word ‘‘ maturity,” so 
as to make same read, if both words are to be considered as parts 
thereof, ‘‘date maturity,’ could such a change be upheld on the 
ground that it meant the same thing as originally written? We can- 
not think so. In any event, it cannot be denied that the insertion 
of the word ‘‘date” left ambiguous and uncertain what was, when 
the note was signed, left beyond doubt clear and explicit. Nor do 
w 2 think that the legal effect of the evident alteration can be defeated 
on the ground that it was a mere memorandum. As we view the 
matter, it is quite a different alteration from a mere marginal mem- 
orandum, which is sometimes treated as no part of the note proper, 
but simply as a memorandum for information or convenience. 

The bank prayed in the court below in the petition on which the 
case was tried that, if the note should be held to be invalid, it might 
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recover on the original indebtedness which it was the purpose of the 
note to evidence, setting same out fully and in detail. The total 
amount of this indebtedness as set forth in the claim of the bank 
and for which judgment is now sought under this count of the peti- 
tion is the sum of $2,411.05. An examination of the evidence tends 
strongly to show that if computed with reference to Baldwin's notes 
then held by the bank, and his admitted overdraft, that this was the 
sum which he owed it, after applying all the sumsin money and drafts 
which he had about this time paid. However, the evidence of all the 
witnesses is to the effect, in substance, that Baldwin was claiming 
that the bank had charged him what he calls ‘‘ double interest” in a 
very considerable sum. He claims that the admitted credit allowed 
him, $361.05, was deducted in the computation made at the time as 
an allowance for interest theretofore improperly charged him. On 
the other hand, it seems to have been the contention of the bank that 
no usurious or excessive interest was at any time charged and that 
credit in the sum above named was allowed plaintiff in error, in 
order to adjust the difterence between them as to methods and man- 
ner of payment and to secure a satisfactory arrangement of the in- 
debtedness. Whatever may be the fact, it is certain that all the 
parties agreed that the rea! amount due the bank, after the various 
payments, was the sum of $2,050, and this sum we are authorized to 
accept as the fixed and definite amount of Baldwin's debt. 

We think a fair review and analysis of the evidence demonstrates 
that the change in the note which we have been discussing was neither 
covinous nor fraudulent, but was made with the honest purpose to 
make it conform to the real agreement of the parties, and that such 
alteration should not therefore discharge Baldwin from all liability. 
This was the rule laid down by this court in an opinion by our pres- 
ent Chief Justice in Otto v. Halff & Bro., 89 Tex. 384, 34 S. W. 910, 
59 Am. St. Rep. 56. The argument of the court there seems to 
us, not only unanswerable, but toso effectually settle the question 
that further discussion or citation of authority is unnecessary. 


PROOF IN ACTION FOR DEPOSIT. 


Newburger v. State Bank, City Court of the City of New York, Dec., 1910. 127 N. Y¥. Supp. 956. 


In an action against a bank to recover a deposit, the depositor must allege and prove 
a demand and a refusal to pay. 


Action by Fannie G. Newburger against the State Bank. On motion 
by both parties for a directed verdict. Defendant’s motion granted. 
Scumuck, J. No evidence being introduced by the defendant, the 
motions for a direction made by each of the litigants will depend upon 
the value of the testimony adduced by the plaintiff. That testimony 
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indicates that the plaintiff, who was a depositor of the defendant, was 
entitled to a credit of $550, and that the defendant had not repaid 
the same. Resting on that evidence, the defendant demanded a di- 
rection in its favor. Likewise assured by the testimony, the plain- 
tiff asserted a right toa direction in her favor. The determination 
of these conflicting claims requires consideration of the question 
whether it is incumbent upon the plaintiff not only to allege but to 
prove a demand for repayment. 

The case of Smith v. State Bank, 61 Misc. Rep. 647, 114 N. Y. 
Supp. 56, asserts the necessity of such an allegation and proof. The 
doctrine is therein enunciated that in an action founded upon the 
breach of a contract to pay upon demand the plaintiff must affirma- 
tively allege and prove nonpayment. In support of that principle 
the court cites with approval the cause of Cochran v. Reich, 91 Hun, 
440, 36 N. Y. Sapp. 233, wherein the principle of law heretofore ad- 
verted to is emphatically announced. However, in view of the fact 
that the authority of Cochran v. Reich is in a subsequent decision 
by the same court unmistakably repudiated, a further investigation 
of the authorities is indispensable to a sound decision of the problem 
offered by this litigation. Trueit is that in the case of Dose v. Hirsch 
Bro., 67 Misc. Rep. 229, 124 N. Y. Supp. 595, the court casts loose 
from Cochran v. Reich. Unmistakable is the language of the court. 
No doubt can be entertained of the meaning of: 


‘*In an action upon acontract for the payment of money, the fact 
of payment is a defense, and the burden is, consequently, upon the 
defendant to establish it.”’ 


This doctrine the court upholds by virtue of the authority of Conk- 
ling v. Weatherwax, 181 N. Y. 258, 73 N. E. 1028, and Hicks. Alixan- 
ian v. Walton, 14 App. Div. 199, 43 N. Y. Supp. 541. Recognizing 
the repudiation of Cochran v. Reich, supra, the court makes the fol- 
lowing comment: 


‘¢In view of the decision in the case last cited, we cannot follow 
the earlier case of Cochran v. Reich.” 


Apparently, therefore, two diametrically opposed determinations 
of the question under consideration confront us. From the embar- 
rassment of making a choice the court is rescued by a still later de- 
cision of the same court of appellate jurisdiction. 

Wasserstrom v. Public Bank, 123 N. Y. Supp. 55, stands for the 
principle that, so far as a banking institution is concerned, it is neces- 
sary to affirmatively allege and prove the fact of nonpayment. That 
case is practically on all fours with the caseat bar. The determining 
fact of that decision was the plaintiff's inability to establish a formal 
demand for repayment. The failure to allege such a demand, and 
in consequence the absence of such proof, the court held was fatal to 
a recovery by the plaintiff. It would, therefore, seem to be indispu- 
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table that in an action against a bank, before a plaintiff is entitled to 
judgment, he or she must prove the fact of nonpayment, and that the 
demand for payment of the balance due must be affirmatively alleged 
and positively established by a formal demand in an accustomed 
manner. 

An examination of the decision of Wasserstrom v. Public Bank, 
heretofore cited, leaves no room for cavil on this score. There the 
plaintiff endeavored to show a demand for payment; but, failing to 
establish that it was made in a formal manner by any of the customary 
methods known to banking, his testimony in that regard was found 
woefully lacking and wholly inadequate. Duly impressed with the 
sincerity of plaintiff’sclaim and assured of her ultimate success, never- 
theless, owing to her failure to produce competent proof, her motion 
for a direction in her favor is reluctantly denied. 

On the other hand, the contention of the defendant that this action 
is prematurely brought carries conviction. The defendant cannot 
be adjudged guilty of adereliction of duty to this plaintiff until it is 
established that a formal demand was made upon it and a refusal 
thereof is chargeable toit. In view of the peculiar relation existing 
between bank and depositor, no judgment against the bank can be 
sustained without such proof. And justly so. It would be unjust 
to charge a bank with such reprehensible conduct, and to mulct it in 
costs when the desire of the depositor to terminate their relation is 
not brought to its knowledge by a demand of a formal and unmistak- 
able nature. Therefore the motion of the defendant for a direction 
of a verdict in its favor is granted. Submit decision on two days’ 
notice of settlement. 

Defendant's motion granted. 


PAYMENT OF NOTE WITHOUT REQUIRING PRO- 
DUCTION. 


Butler, Stevens & Co. v. Barnes, Court of Appeals of Georgia, Jan. 17,1911. 69S. E. Rep. 923. 


1. PayMentT to Payee AFTER ASSIGNMENT.—Where the maker of 
a negotiable promissory note pays it to the original payee, without 
requiring the production and surrender of the note, he is liable to 
pay it again to an innocent holder, which acquired title to it in good 
faith and for value before maturity, unless the payee was the holder’s 
general agent for the collection of the note and had special authority 
to collect it, or the money collected thereon in fact reached the hand 
of the holder of the note. Bank of the University v. Tuck, 96 Ga. 
456 (1), 23 S. E. 467. Especially is this true where, at the time the 
maker of the note pays it to the original payee, he has knowledge 
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that it has been transferred by the payee to another for value and 
before maturity. 


2. AUTHORITY OF OrRiGINAL Payee to Receive PavMent.—The 
evidence introduced by the defendant, as the maker of the note, that 
the original payee, to whom he had paid it, was either the general 
agent of the holder for the collection thereof, or was authorized spe- 
cially to collect it, is insufficient for that purpose. Letters written by 
the holder of the note to the original payee, who had transferred it 
to him by indorsement, demanding that the payee, as indorser, pay 
the note himself, or see toits payment by the maker, did not author- 
ize the original payee to collect the note, nor protect the maker in 
paying it to the original payee without demanding the production 
and surrender thereof. 


9 


3. By Cueck.—The holder of a note, to whom a check is given 
for the purpose of paying the note, is not required to surrender the 
note until the check is itself paid, unless there is an agreement that 
the check is received as payment of the note; for the receipt ofa 
check, in the absence of an agreement, is not payment of adebt until 
the check isitself paid. Civ. Code 1895, § 3720; Parker-Fain Grocery 
Co. v. Orr, 1 Ga. App. 628, 57 S. E. 1074. 

4. Dury or INporsEE To Maxer.—The holder of a note, who re- 
ceives from the original payee, who has indorsed it to him, a bank 
check for the purpose of paying the note, is under no legal obligation 
to notify the maker of the note of the dishonor of the check. 


Action by Butler, Stevens & Co. against J]. W. Barnes. Judgment 
for defendant, and plaintiffs bring error. Reversed. 


Hitt, C. J. Judgment reversed. 
(Syllabus by the Court.) 


INTEREST. 


Couturie v. Roensch, Court of Civil Appeals of Texas, Feb. 15, 1911. 1348. W. Rep. 413. 


Where the blank space in a note, reserved for the rate of interest, is marked 
through with a pen, parol evidence may be admitted to show that there was an 
agreement between the parties that the note was not to bear interest. 

Action by Felix Couturie, as trustee in bankruptcy of Gossoni & 
Co., against Max Roensch. From a judgment in favor of defendant 
on a counterclaim, plaintiff appeals. Affirmed. 


Jenxins,]. The court did not allow any interest on note. Appellant 
objected to the oral evidence of the contract not to pay interest, and 
asked for a new trial on the ground that there was no legal evidence 
to sustain the courtin this regard. As to interest, the form of said 





LEGAL DECISIONS. 417 


note was as follows: ‘‘ To bear interest at the rate of—per cent. per 
annum from—,” with the blank after the words ‘‘rate of’’ marked 
through witha pen. Appellee testified that the agreement to loan 
him the $2,500 was made with Castelli in Houston, and that it was 
agreed that no interest would be charged; that the note was after- 
wards sent to him at Waco with the blank in the same as to interest: 
and that he marked out the blank with a pen and returned the note 
to Castelli at New Orleans. It is true that oral evidence is not ad- 
missible to vary the terms of an unambiguous written instrument 
by proving a contemporaneous verbai agreement asa part of said 
contract, and not omitted therefrom by either fraud, accident, or 
mistake. 

It is also true that where nothing is said about interest in a note 
it will asa matter of law be construed as a contract to pay the legal 
rate of interest from maturity. It is also true, as contended by ap- 
pellant, that when a blank in the interest clause is left in a note, as 
it was in this one, before being signed, that it has the same legal 
effect as if no reference was made to interest. But in this case said 
blank was not left undisturbed; a pen mark had been drawn through 
it. What did this mean? The court held that this showed a suffi- 
cient ambiguity to admit oral evidence as to interest. We cannot 
say, under all the facts presented in this case, that the court erred 
in so holding. 

It is equally as well settled that oral testimony is permissible 
to explain a written instrument when the same is ambiguous, such 
ambiguity being a latent one, as that such testimony is not admissible 
where the written instrument is unambiguous. Appellant insists 
that, if there was any ambiguity in the interest clause of said note, 
it was a patent ambiguity, and therefore could not be aided by oral 
testimony. This is also a sound proposition of law (Norris v. Hunt, 
51 Tex. 610; Curdy v. Stafford, 27 S. W. 823), but if such was the 
fact in this case, we do not see how it would help appellant. It oc- 
curs to us that if the interest clause in said note is so altered as to 
make a patent ambiguity, it would not leave the note as if no refer- 
ence had been made to interest, but would rather show an intentional 
erasure of the entire interest clause, and thereby indicate affirma- 
tively, that no interest was to be paid. Appellant insists that, even 
though it should be held that the note bore no interest before pay- 
ment was demanded, the filing of this suit was ademand for payment, 
and he should have been allowed interest from that date. The an- 
swer to this is that, if the court was correct in his findings of fact, 
the note had been paid before that date by appellee’s counterclaim, 
and, as he did not owe anything on the principal of said note when 
the suit was filed, no interest or attorney's fees could thereafter ac- 
crue on the same. 
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USURY. 


Spofford v. State Loan Co., Supreme Judicial Court of Massachusetts, March 1, 1911. 
94 N. E Rep. 287. 


The Massachusetts statute permitting a loan for less than $1,000 at more than 
18 per cent. interest to be discharged by paying or tendering the amount borrowed 
With interest at 18 per cent., plus a sum not exceeding $5 to cover the expenses of 
the loan, does not forbid a loan at a rate greater than 18 per cent. The statute is 
designed for the borrower's benefit and can be waived by him. 


Action by Ella M. Spofford and another against the State Loan 
Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Morton, J. This is apparently a case of hardship for the plaintiffs. 
We say apparently because it is possible that the situation in which 
the plaintiffs find themselves may be due to their own extravagance 
or imprudence. 

The plaintiffs contend that the releases which were given by them 
before the giving of the mortgage now in question were null and void; 
and the defendant conceded at the hearing before the single justice 
that if they were, then the excess which it had received over and 
above the statutory rate of 18 per cent. entitled the plaintiffs to a dis- 
charge of the mortgage. The single justice found that the releases 
had not been obtained by fraud, and ruled in effect that they were 
valid and binding on the plaintiffs. A decree was thereupon entered, 
after the plaintiffs had amended their bill, allowing them to redeem 
the outstanding mortgage upon paying the principal sum of $335 se- 
cured by the mortgage, with interest at the rate of 18 per cent. to the 
date of payment. The plaintiffsappealed. Wethink that the ruling 
and finding were right. 

The amount borrowed and for which the original mortage was 
given was $405. There is nothing in the statute (Rev. Laws, c. 102, 
$ 5r) which renders it illegal for the lender to ask for and receive 
more than 18 per cent. interest when the amount borrowed is less than 
$1,000. As the single justice said (we quote from his memorandum 
of decision which is printed with the papers in the case): ‘*‘ Rev. Laws, 
c. 102, § 51, does not forbid the making of a loan at the rate of 48 per 
cent. a year. All that it provides is that a loan for less than $1,000 
shall be discharged upon payment or tender of the sum actually bor- 
rowed, with interest at the rate of 18 per cent. a year, plus a sum not 
exceeding $5 for the actual expenses of making and securing the loan; 
provided, however, that in any event the holder is entitled to interest 
equal to 9 per cent. of the sum lent.” At the expiration of every six 
months, when the sum secured by the mortgage fell due, the defend- 
ant had a right todemand payment, and, if the sum due was not paid 
to foreclose the mortgage. If the plaintiffs could not pay or did not 
want to pay the amount due, or make a tender as provided by the statute, 
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the parties could agree, upon such terms as they saw fit, to a renewal 
of the mortgage and a discharge of the old one and a release of any 
and all claims which the plaintiffs might have against the defendant 
under the statute or otherwise. There was nothing unlawful in such 
an arrangement whatever the rate of interest agreed upon might be. 
The statute being intended for the benefit of the borrower, the plain- 
tiffs if they chose could relinquish any rights that had accrued to them 
underit. Wallv. Metropolitan Stock Exchange, 168 Mass. 282, 46 N. 
E. 1062. It is possible, of course, that the Legislature has left open 
a door which they meant to shut; but, if so, it is for them and not 
for us to close it. 

There is nothing to show that any fraud or misrepresentation was 
practiced upon the plaintiffs by the defendant, or that there was any 
suppression intentional or otherwise of information which should 
have been communicated by the defendant to the plaintiffs. 

Decree affirmed. 





NOTE DUE ON DEFAULT IN INTEREST. 


Matzger v. Page, Supreme Court of Washington, February 9, 1911. 113 Pac. Rep. 254. 


Where a note provides that it shall become due at the option of the holder upon 
a default in the payment of interest, the provision is for the benefit of the holder, 
and he waives it unless he exercises the option before the tender of the amount due. 


Action by Joseph Matzger against F. E. Page. From the judgment 
plaintiff appeals. Affirmed. 

Per Curiam. On the 9th day of October, 1908, the predecessors in 
title of defendant, F. E. Page, executed and delivered to plaintiff's 
assignor their promissory note for $5,000, payable on or before Feb- 
ruary 13, 1913, with interest at 8 per cent. per annum, payable annu- 
ally. Upon the same date the makers of the note executed a mortgage 
upon certain real estate, as security for its payment. The defend- 
ant, F. E. Page, became the owner of the mortgaged premises on Oc- 
tober 20, 1908. The note provides that, if the interest is not paid 
when it becomes due, the whole sum of both principal and interest 
shall become ‘‘ immediately due and collectible at the option of the 
holder ” of the note. This suit was commenced on October 29, 1909, 
for the foreclosure of the mortgage. The complaint alleges that the 
interest which became due on October 9, 1909, has not been paid, and 
that on the 19th day of October following the plaintiff elected to and 
did declare both the principal and interest immediately due. It is 
affirmatively alleged in the answer that the defendant, F. E. Page, 
through her agent, tendered to the plaintiff $400 in United States 
gold coin, the amount of the accrued interest, on the 12th day of Oc- 
tober, 1909. The tender isdenied inthe reply. The tender was de- 
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posited in the registry of the court before the commencement of the 
trial. There was a judgment for the plaintiff, for the amount of the 
tender less the amount of costs of the defendant, F. E. Page. The 
plaintiff hasappealed. The defendant, F. E. Page, will hereafter be 
called the ‘‘ respondent.” The appeal presents but two questions, one 
of fact and one of law. 

The appellant earnestly insists that no tender was in fact made. 
On this question there is a conflict in the evidence. Two witnesses 
on behalf of the respondent testified that $400 in gold coin was ten- 
dered to the appellant on October 12, 1909, 17 days before the com- 
mencement of the action. The appellant was not present in person 
at the trial, but stated in his deposition that the tender was not made. 
His testimony is inferentially corroborated by testimony of another 
witness. The trial court saw and heard three of the witnesses tes- 
tify, whilst we have nothing but the cold letter of the record before 
us. It is apparent from what has been said that the judgment is 
supported by abundantevidence. We will therefore accept it as con- 
clusive upon the facts. 

Recurring to the law of the case, it suffices to say that this court 
in an unbroken line of decisions has held that a provision in a note 
hastening the date of its maturity is for the benefit of the payee, and 
that he waives his option unless he exercises it before a tender of the 
amount actually due. Coman v. Peters, 52 Wash. 574, 100 Pac. 1002. 

It is argued that the failure to tender the interest due upon the 
accrued interest for the three days intervening between its maturity 
and the date of the tender renders the tender ineffectual. This 
contention is without merit. The law does not concern itself with 
trifles. Scott v. Patterson, 1 Wash. St. 487. 20 Pac. 593. 

The judgment is affirmed. 


THE FIDELITY TRUST COMPANY, NEW YORK. 


This company, located at Chambers Street and West Broadway, New York City. 
is nothing if not enterprising. It has just issued a pamphlet of 24 pages entitled 
‘* The Modern Way”, and gives a few reasons why people should do trust business 
with trust companies. By way of illustration many weighty examples are cited, among 
them the late Chief Justice Fuller, of the United States Supreme Court; Senator 
Stephen B. Elkins of West Virginia, and Marshall Field of Chicago, all of whom named 
a trust company as executor. The conclusion is that ‘‘ certainty is what man seeks. 
in everything,” and that nowhere can it be so surely obtained as in employing a trust 
company, either by living clients or for taking charge of one’s affairs after decease. It 
is matter of record that, so far, not a dollar of trust funds has ever been lost through 
a trust company in the state of New York. There are many other ways in which a 
trust company is serviceable, for it is also a bank, and besides is a confidential agent in 
many relations of life where an individual cannot or cares not to act for himself. The 
Fidelity Trust Company is cheerfully recommended to all who may need such service. 





CLEARING-HOUSE ACTION AS A REMEDY FOR 
WAREHOUSE RECEIPT FRAUDS; OR, 


INSURANCE OF WAREHOUSE RECEIPTS. 


By E. B. KIXMILLER, CREDIT DEPARTMENT, CONTINENTAL-COMMERCIAL NATIONAL 
BANK, CHICAGO, and C. H. LAMBACH, UNIVERSITY OF CHICAGO 


HE recent difficulties in Kansas City, wherein a certain bank in that 
city was defrauded out of its warehouse receipts, and is now com- 
pelled to litigate its claims to wheat stored in one of the elevators, 
are but another example of the not infrequent losses sustained by 

the banks through such collateral. The writers, in an article entitled 
‘“ Warehouse Receipts as Bank Collateral,’’ published in the August, 
1910, issue of the BANKING LAW JOURNAL, attempted to point out some 
of the possibilities of loss in dealing with, as well as the desirability of, 
such collateral. At that time, by various manipulations, the firm of 
Durant and Elmore had defrauded several New York banks of amounts 
aggregating in the hundreds of thousands. Almost simultaneously, by 
a system of double-billing and sharp practice, the Southern banks were 
being swindled in their discounts of bills of lading, which do not differ 
materially in legal status from a warehouse receipt. 

To avoid loss, the bank must make certain, primarily, that the receipt 
it gets represents goods really pledged and that the person pledging the 
receipt is able to pass title. The points involved in determining the 
validity of a receipt were discussed in the article mentioned above. Dili- 
gent inquiry and ceaseless scrutiny of both the paper and the borrower 
on it are the price the bank pays to secure safe paper. Against losses 
due to unsound paper no other means are likely to prove effective. 

The recent tangles in which the Perry C. Smith Grain Co. has in- 
volved one of the leading banks in Kansas City, and jeopardized the se- 
curity for a loan of $150,000, illustrates that the banks, after securing 
admittedly good paper, ofttimes part with it in a negligent manner. 
The facts of the case in question showed that the Smith Co. held receipts 
for grain deposited with the Kansas-Missouri Elevator. These receipts, a 
portion of which were fraudulently issued by the elevator, were put up 
as collateral with the bank. The Smith Co., on a pretext of re-weighing 
the grain, secured the receipts from the bank. The bank in thepresent 
litigation parted with its security in that manner, and is now seeking 
to recover the receipts it gave up. Whatever success it may have, it is 


clear that such a system is fraught with ever-present possibilities of loss. 
A purchaser for value of the receipts under such circumstances would 
take a title superior to that of the bank originally holding them as col- 
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lateral. In case of a redelivery of warehouse receipts or bills of lading, 
even though for a special purpose, the bank has so far clothed the per- 
son to whom the receipts were given with an ostensible title as to enable 
him to convey an indefensible title by indorsement, and delivery of the 
document. It is clear, then, that such a re-delivery amounts to loaning 
the borrower on his unsecured personal note for the length of time the 
collateral is out of the hands of the bank. The mere fact that a receipt 
is given does not put the bank in any more stable position save as it af- 
fords evidence by which the individual’s liability may be proven. 

That banks should go to such an extreme degree of care in ascertain- 
ing the soundness of the collateral they accept, and yet be willing to render 
the results of all that care nugatory, by permitting the abstraction of the 
collateral, can be ascribed only to business custom. Undoubtedly, too, 
there are many individual cases where the bank would loan quite as will- 
ingly without the pledge of the collateral. We are inclined to believe, 
however, that in the large majority of cases the pledge of collateral is 
evidence of a desire for collateral for substantial reasons, and precludes 
the possibility of a willingness to loan on personal security. 

The fact remains, though, despite the possibilities of loss, that the 
bank must at times part with either the warehouse receipts or bill-of- 
lading in order to expedite business transactions. The pledgor may want 
to dispose of his grain, and, to effect that, he gets his receipts. Again, 
he may want to transfer to another elevator or to re-weigh the grain. 
It is to meet such situations and yet protect the bank that the adoption 
of a scheme of insurance is proposed. 

Several considerations of practicability at once arise, chief among 
which is the item of expense and by whom it is to be borne. The scheme 
being new, and the risk, as yet not computed in ratio of loss to volume 
of business done, the writers are unfortunately unable to submit any ex- 
act figures as to an insurance rate. It follows, though, that the lower 
the amount of loss the lower the rate, and vice versa. So, in either event, 
the bank would be securing protection commensurate with the possibili- 
ties of loss. The item of expense, we apprehend, would not be prohibi- 
tive. 

Clearing-house action is perhaps the most feasible means of securing 
concerted action. Of course any bank can avail itself of the opportun- 
ity of insuring the receipts taken from its own tills, but, in such an event, 
it must bear the expense of the insurance. That cost ought equitably 
to be borne by the borrower who requests the accommodation of the bank 
by way of permission to withdraw his collateral temporarily. To place 
the burden on him, in the absence of a general agreement on the part ot 
all banks, would obviously result in the borrower seeking loans where 
such an expense was not imposed. Inasmuch as some banks deal more 
heavily in such securities than others, their desire for protection is quite 
pronounced, and there is quite as likely to be but little interest displayed 
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on the part of the bank with negligible amounts of the same variety of 
paper. The latter must, though, acquiesce in the general scheme in 
order to render effective any plan to charge the borrower. 

Asurety bond should be issued, to cover all loss sustained by the bank 
through a failure of a borrower to liquidate his indebtedness for which 
the receipts have been pledged, or to return the collateral within a certain 
time. The bank is to require what is termed a trust receipt, stipulating 
that the property covered by receipts taken out is held on account of the 
bank and subject to its order, and that the debt is to be paid out of the 
proceeds or the receipts returned within a limited time. The only fur- 
ther conditions imposed on the bank to fix the liability on the surety are 
the giving of notice within a certain time, either by delivery at the office 
of the company or mailing, and the payment of the premium. 

The plan of insurance suggested seems to afford a method of prevent- 
ing those losses of which the exigencies of business almost seem to re- 
quire the bank to run the chance. It will secure to the bank with cer- 
tainty the full benefit of its efforts to obtain responsible security when 
it made the loan. 

SSS 


SERVICE—CARE—EFFICIENCY. 


The Mississippi Valley Trust Company, of St. Louis, Mo., is issuing a very neat 
24 page booklet for the benefit, not only of its immediate patrons but for the informa- 


tion and guidance of all who may have occasion to utilize trust companies. The name 
of this little pamphlet is ‘* Service ;” and the title page gives the following from Shakes- 
peare’s ‘* As You like It’’: ‘*It is to be all made of Faith and Service ;” and there is no 
doubt that all will like the ‘* service,” for, as the book says, ‘‘ if not, then we miss our 


purpose.” There are many things which trust companies do that are not generally 
known by the public. In this book the information is given frankly and freely and 
questions are answered in a way that all can understand, and points are given that are 
nofonly valuable but in a way that make interesting reading. Here is one for instance: 
‘* You can’t eat your cake and have it, but you caz enjoy your money and save it.” 
And another: ‘* When a man tells you a savings account won’t help you save, ask if 
he has one. And then remind him of Aesop's fox.”’ And, as a fitting climax to suc- 
cess, comes this little rhyme which has more pennies than poetry in it: 
‘* Little Lincoln pennies, 

Little clinkin’ dimes, 

Make the man that saves ‘em 

Proof against hard times.” 


The Mississippi Valley Trust Company evidently knows what good service is and 
how to give it. 

The following changes in the official staff of this company have recently been 
made: Judge Henry S. Priest has been elected a member of the board of directors to fill 
the vacancy caused by the death of Wilbur F. Boyle, and Frank C. Ball succeeds Chas. 
W. Morath as safe deposit officer. Mr. Ball is at present secretary of the St. Louis 
Chapter of the American Institute of Banking and was formerly assistant cashier of 
the Jefferson County Bank, of De Soto, Mo. 
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SAVINGS BANK SYSTEMS OF THE WORLD. 


Fifth Paper. 
CO-OPERATIVE CREDIT—THE CAPITALIZATION OF THRIFT. 


(Second of three papers on the Co-operative Banks of Europe.) 


HAVE seen a new world!’’ exclaimed a Hungarian professor, 

charged witha mission of inquiry into the workingsof the co-operative 

credit banks— ‘a world of brotherhood, of brotherly love, and mutual 

help, where every man is the protector and assister of his neighbor; 
where an isolated man finds himself transplanted into the bosomof a com- 
munity whose resources multiply a hundred-fold the productive power of 
labor, and crown it with success.’’ And the wonder of it all is, the moral 
results are as beneficial as the economic; for “‘the golden sunshine of 
thrift and co-operation, wherever it has cast its rays, has unveiled and 
brought to view in plenty, unlooked-for virtues which had long lain hid- 
den, like flowers shrouded by the night.’’ The idle man becomes in- 
dustrious, the spendthrift thrifty, the drunkard sober, the illiterate, 
though a grandfather, learns to read and write. 

CO-OPERATIVE BANKING NOT A NEW IDEA. 

Co-operative banks have been before the world for over sixty years. 
It is a curious coincidence that at about the time gold was discovered 
in California,in the bleak ‘‘Westerwald’’ of Germany, as reviewed inthe 
April BANKING LAW JOURNAL, and in a provincial town of Saxony (to be 
reviewed in June) co-operative credit should be discovered; and it has 
been claimed that the latter has enriched the world as much, if not more, 
than the former. These banks have become a power in the world; a 
force to be reckoned with; a relief for distress; a creator of credit, and 
a blessing tomankind. They have filleda niche all their own; supplied 
a want heretofore neglected, and have won the admiration and approval 
of even their bitterest enemies. In Germany, where they have been 
the longest in operation, they provide millions of money for productive 
uses where it will do the most good. They make their members not only 
the holders of their own savings, but their own bankers and financiers. 
They teach the poor to look on savings, not as a mere possession, but as 
an implement of work, and on money “‘as an article well worth hiring 
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at a price.’’ They differ from our building and loan associations in two 
important particulars, for they reach the poor classes and do business 
mainly with borrowed capital, instead of confining their operations to 
the lending or investment of capital furnished by their own membership. * 

It is estimated that over 950 banks in Germany of one type alone, 
keep perpetually in circulation, for the payment of wages and purchase 
of materials, at least $500,000,000. 

ADAPTABILITY. 


As good leaven, the unseen force of this idea has caused these banks 
to spread during six decades, until, by the ‘‘ sheer merit of an idea, they 
have overspread Germany, Italy, Austria, Hungary, Switzerland and 
Belgium. Russia is following up those countries; France is striving 
strenuously for the possession of co-operative credit; Servia, Roumania 
and Bulgaria have made such credit their own; Canada has scored its 
first success on the road to its acquisition; Cyprus, and even Jamaica 
have made a start; Ireland has substantial fruits to show of her 
economic sowings, having, in 1908, 237 banks with 14,991 members. 
South Africa is groping its way to the same goal, while Egypt has dis- 
covered its necessity. India has made a record full of promise; in Japan 
and China the people are trying to acclimatize the Raiffeisen and Schulze- 
Delitzsch ideas, and the whole world seems girdled with a ring of co-op- 
erative credit, and only Great Britian lags lamentably behind, scarcely 
troubling itself to realize the existence of such a thing.’’ t 

The 1909 Legislature of Massachusetts authorized the establishment 
of credit unions, thereby becoming the first state in this country to re- 
cognize the importance and the value of these associations. Itis believed 
that they will supplement the savings banks in the promotion of thrift. 
The Banking Department of Massachusetts has issued a very interest- 
ing brochure on the subject, which will be sent to anyone interested in 
this subject. The method ot operation, manner of organization, etc., 
are fully set forth in such detail as to be easily followed in organizing 
such institutions. 

In the last annual report of the Massachusetts Bank Department 
there are found seven co-operative credit unions, which were organized 
in the fiscal year ending October 1, 1910. The Massachusetts plan will 
be more fully outlined at some future time. 

In Austria and in Italy the success has been as marked as in Ger- 
many, being of the same find but less in degree; for, says their founder, 
*““ hundreds of thousands of small laborers and farmers, small tradesmen, 
and small dealers, steadily raise themselves from year to year in the so- 
cial scale with the help of their co-operative banks. Credit has become 
accessible to the poor as well as to the wealthy—in some shapes to the 
very poorest. We have delivered the small folk and the middle classes 

* Development of Thrift, p. 103. 

+ Wolff, Peoples’ Banks, p. 4. 
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from crushing usury; we have assisted commerce, and, lastly, helped to 
cultivate the fruitful tree of thrift on ground which previously appeared 
absolutely barren.’’ ‘‘ Aye’’, says one “‘ usury flees at the approach of 
co-operative banking as mists before the rising sun!”’ 

THE UNDERLYING PRINCIPLES. 


The underlying principles of co-operative banking are to furnish the 
people with credit for outlay which will in time repay itself; and the 
first step in the process of making the risk safe is, in the absence of se- 
curity or collateral, to make good character a pre-requisite to borrowing. 

The purpose of all co-operative banking is to afford capital to the man 
who has none, and can use it to advantage, by permitting him to piedge 
the only thing he has, i. e., his /aéor and his good name in order to obtatn 
credit. Andthe man who joins a co-operative bank does so because he re- 
quires a loan which he cannot obtain in other quarters except at ruinous 
rates and under conditions which are both humiliating and demoralizing. 

Credit pre-supposes security. It would not be credit if it were not 
based upon such a foundation; and without the idea which underlies co- 
operative banking, there is no security a poor man can give which will 
meet the demands of banking. 

In this country but few loans are ever made on the mere basis of 
character; and, having nothing to pledge but his honor, the poor man 
cannot, in the majority of cases, obtain credit in the banking world. 
Not being able to furnish éanking security, he who would borrow falls 
a victim to the pawn-broker or the loan shark. There are thousands of 
honest and capable workmen who simply need a little help at the right 
time in order to “‘ set them on their feet;’’ but, lacking this, they never 
get away from grinding poverty. There is, in Germany and Italy, many 
a small workshop kept going; many a man helped up toa higher social 
level; many a small factory kept going during adverse times, through 
the help of the co-operative bank. 

CREDIT A COMMODITY. 


It is an axiomatic fact that everybody has a right to buy what he can 
pay for; and credit, like anything else, must be paid for by the borrower. 
And the greater the need, the greater the price asked. Its measure of 
value is security, and the greater the security the less the cost of credit. 
As a rule the poor man cannot give high grade security, and, therefore, 
pays high prices for his credit on account of the low quality of his secu- 
rity. This is amply demonstrated in the operations of the salary loan 
brokers, second and third mortgage loans, chattel loans, etc. It is im- 
portant therefore, that the man he allowed to pledge the on/y security 
he has available, and that some institution shall furnish him such an 
opportunity at a fair price and with safety toitself. This security need 
not necessarily be tangible property, for some men may be as effectively 
bound by a pledge of their character as by a pledge of their home—es- 
pecially when, through failure to meet the obligation, they lose that 
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which they can only regain through along, slow process. Itis said that 
among the higher classes in Germany a man becomes ruined in social 
position if he fails to redeem the debt secured by his Zhrenschein—his 
“ticket of honor.’’ Respect for him is gone; his classmates will not 
look at him; if he is in the army or the public service he forfeits all pros- 
pect of promotion, and may have to retire. He is held to have dishon- 
ored himself. The poverty-stricken Italian, who failed to make a liv- 
ing at home, and, when in a far country, sent back to his cassa rurale 
the few /ire that he still owed, rather than disgrace himself with his 
neighbors, was actuated by this same sense of honor. 

The problem is also to furnish handy credit. The small borrower 
cannot go long distances and lose valuable time in order to borrow a few 
dollars. He must have his bank “ just around the corner.’’ And, be- 
sides, the lender must understand local needs, and local customs in order 
to pass upon an application based upon honor. By localizing the bank 
this feature can be fully covered. The small borrower is not usually a 
ready borrower. Borrowing to him is not like it is to the business man, 
an every-day occurrence, a business transaction, but a rare thing, and 
one to be dreaded. He sees the disgrace rather than the benefit, and 
must have a bank where he can unburden his heart, and the bank 
must be like his own shop, homely and plain in appearance, and famil- 
iar in its usages and customs. It is said the lavish fittings of the aver- 
age American bank repel the foreigner rather than attract him, for he 
is not used to such thing's as marble and bronze, and the immigrant bank- 
er often allows his place to become unkempt rather than make his people 
feel ill at ease. Co-operative credit, therefore, resolves itself into fur- 
nishing this new kind of security, collective or individual, amid condi- 
tions where it is most needed and can do the most good. It must nec- 
essarily be convenient, and being based upon pledge of honor, must ed- 
ucate its members up toa high moral plane, so that, while the borrower is 
accommodated and profited, the lender shall be safe. It must, of course, 
be available for all who can meet the requirements, and adaptable to all 
who need it. It not only fits into the economic and financial system of 
any country, and shapes itself in accordance with the varying needs of 
different people, but is applicable to every variety of business, helping 
the artisan buy his tools, the working man to purchase his house, the 
hawker his barrow or his donkey, the small farmer his cow or goat, and 
the small trader to buy his stock. With equal ease it provides funds for 
larger undertakings, such as co-operative dairies, the purchase of costly 
agricultural machinery, and lends out millions on mortgages. While 
small enough to meet the petty needs of the individual, it is large enough 
to undertake anything. 

THE MONEY SUPPLY. 


In discussing the question of co-operative banking, the most important 
question is not how the money shall be employed, nor what shall be the 
security behind the loans, but, rather, how the money shall be obtained. 
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The old recipe for rabbit stew is apropos, namely, first catch your rab- 
bit, for, before money can be loaned, it must first be received. It is an 
axiom of finance that money will automatically go where it is needed and 
where it can be profitably and safely employed. Therefore, to obtain 
funds for any purpose, it is simply necessary to demonstrate that their 
employment will be safe as to principal and profitable as to income. 

Obviously, in any movement of this nature, there are three sources 
of available supply: First, what may be called Governmental subsidy; 
second, the contribution of the well-to-do who are interested in the en- 
terprise to the extent of furnishing the necessary capital—** philanthropy 
at five per cent.,’’ as it were; third, the accumulations of the members 
of the bank itself. : 

While a Governmental appropriation for such a purpose, on its face, 
would seem highly desirable, it is extremely doubtful if in the end such 
good intentions would result in much benefit to the people thus favored. 
There could not be the same degree of care exercised in making loans 
or watching the status thereof; nor would the borrower feel the same 
sense of responsibility as if he knew that any careless use of the funds 
was jeopardizing his own money. 

The © philanthropy at five per cent.’’ idea is more or less indispen- 
sable, for, until the banks come to the point of being more or less self- 
sustaining, the contributions of the wealthier classes must furnish the 
back-bone and sinew of the business. In fact, since all co-operative 
banking can use more funds than the membership can contribute, such 
contributions are eminently in place. Governmental and private ad- 
vances of this character undoubtedly make the work easier in the begin- 
ning, and have been likened to the pail of water which the farmer uses in 
a new pump to make the “ sucker’’ work. 

Raiffeisen, whose banks were described last month, and Schulze- 
Delitzsch (whose banks will be treated in June) had to send a “‘ hat 
around ’’ for such money ; and Luzzatti, the founder of the co-operative 
banks in Italy, had to beg his first twenty-eight pounds with some dif- 
ficulty from skeptical friends who subscribed twenty-four pounds “to 
do him a favor.”’ 

Had these men been able to goto the Government or to wealthy friends, 
it would no doubt have been easier to have started the movement, but 
it is doubtful if the results would have been so meritorious. The mere 
fact that the co-operative idea has had a tendency to make the poor man 
his own capitalist and engendered a spirit of enterprise, self-reliance, 
and mutual helpfulness, is sufficient evidence to sustain the point that 
being virtuous for the sake of reward, is not so good a proposition as be- 
ing good merely for goodness’ sake. 

CO-OPERATIVE BANKS ESSENTIALLY SAVINGS BANKS. 


’ 


The co-operative bank was never intended to be a distributor of rich 
men’s endowments, but rather to promote thrift,—to make the poor man 
his own banker, and by making him his own banker to make him inde- 
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pendent, in a large measure, of outside support. The “thrift bank’’ 
is a credit machine to create credit where none existed before, and in 
creating this credit to create capitalists as well, and by making credit 
cheap and safe, to promote thrift in the highest degree. 

The Schulze-Delitzsch banks have been termed *‘ compulsory savings 
banks,’’ in that having once subscribed and agreed to make certain pay- 
ments, as in our American building and loan associations, the savings 
feature is more or less compulsory. 

Luzzatti’s banks have been termed by himself “perfected savings 
banks,’’ while the Raiffeisen village banks have been termed “* thrift and 
loan banks.”’ 

It has been suggested that the English postal savings banks are due 
in a large measure to the desire on the part of the Government to have 
a strong right arm;’’ and inasmuch as the deposits of the mutual or 
trustee savings banks in England are invested in Government funds, 
this provides a source of strength to Governmental finance. In all such 
enterprises it has been found that thrift may be made to produce enor- 
mous sums of money, to collect which in the open market would cost con- 
siderable in negotiations and commissions; and the money which thrift 
produces is the cheapest loan money the world knows, and it cannot be de- 
nied that the deposits of the people’s and village banks are essentially 
thrift funds, the collection of which has cost little or nothing. 

It is readily to be seen, therefore, that co-operative banking is essen- 
tially savings banking and that its most desirable source of supply is the 
savings of the poor, it may be,—and yet rich in the sense that they have 
more than the immediate needs call for, and therefore, can play the role 
of philanthropist to their brethren. 

On such grounds then, the collection of savings deposits must become 
the first duty of the co-operative bank; or, as Herr Schulze held, the first 
duty of a co-operative bank is to possess itself of a// the savings obtain- 
able within its district, to sweep the district clean, and to prevent any 
savings from going elsewhere, be it into a stocking, or into a great finan- 
cial institution, or to some great financial center. If there are difficulties 
in the way of accomplishing this, it must adapt itself to such local con- 
ditions until it overcomes them, but in any case it must strive to become 
the recognized receptacle of the district for the peoples’ money, so as to 
be independent of an outside market, and at the same time attract every 
idle shilling toits doors, training meanwhile its people in banking habits. 
The time comes, of course, when the bank can use more than the local 
supply, and can borrow to advantage and profit from the money centers. 

Co-operative banking is not tapping, begging, relying upon others, 
but producing, creating, and establishing independence, and besides, 
they have been able to offer in addition that valuable help of counsel 
and personal interest, which is so much appreciated by the poor, and 
have been proven superior in this line to any similiar institutions. They 
know the inhabitants of their district; they can get at them and influence 
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them as no other institution can. Public opinion is with them, always 
a powerful force in asmall community. They have the happy faculty of 
inducing the poor to save and deposit where noother medium would prove 
successful. 

As arule, the profit attending the lending of co-operative money is 
larger than obtains in subsidized savings banking such as exists in the 
United Kingdom and France, where all the savings gathered by the banks 
are handed over to the State obviously at lesser rates than prevail where 
an active demand for the money exists. 

One feature of co-operative banking is of special interest and that is 
the compulsory saving idea. Not only do they sweep the district clean 
of its available funds, but, as Wolff says, they send their emissaries out 
into the high-ways and hedges and compel them to “‘come in.’’ They 
have to do so in order to get hold of money which might otherwise be 
hoarded, or wasted, or sent out of the district, and also to educate the 
unthrifty and the children into systematic thrift. This is one of their 
prime functions. Germany has long witnessed such compulsory saving. 
The Frankfort-on-the-Main Savings Bank has collected by emissaries 
for over ninety years. In country districts this has proven especially 
desirable, collectors being present on pay days, and on Sundays, ready 
to take the modest sums which may be offered before the temptation of 
the week has bidden them away. It is even said that they visit the 
foreign servants in the field and in the forest, and wherever there is loose 
money it seems to draw them as nectar does the bee. The receipts for 
such collections are metal counters, card board tickets, railway receipts, 
stamps, etc. Penny banks in schools, similar to our school savings 
bank system are also in vogue. Likewise, the home savings bank, so 
familiar to Americans; and thus in one way or another, the net is cast 
as for fish, and the closer the meshes the better the results. 

(To be Continued.) 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 
No. 12. 
SAVINGS BANK DEPOSITS IN NATIONAL BANKS NOT PREFERRED. 
For the purpose of meeting current payments which may exceed the 
receipts; to have the necessary facilities for collecting checks and other 
items; to avoid carrying idle and unremunerative cash in vaults, and 
‘‘ other’’ reasons that will readily occur to any experienced bank man, 
savings banks everywhere are permitted to carry a cash reserve. In 
New York this may consist of two funds: (A) An “ available fund,’’ 
not to exceed ten per cent. of the whole amount of deposits, may be 
kept on hand or on deposit in any state bank, national bank or trust 
company, not to exceed, however, twenty-five per cent. of the paid- 


up capital and surplus of said depository bank. (B) A “‘ temporary”’ 
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deposit in the aforesaid depositories, consisting of the excess of the cur- 
rent daily receipts over the payments, zzti/ the same may be judiciously 
invested as provided by the law. The latter deposit is subject to the sup- 
ervisory powers of the superintendent, if the privilege is seemingly abus- 
ed. Sections 148 and 149 of the Savings Bank Law (Statutory Consoli- 
dation). 

Itis a matter of common knowledge that these *‘ available’’ and “* tem- 
porary’’ deposits are probably the most desirable in the banking world, 
and are eagerly sought after by banks of discount and trust companies 
everywhere. On January Ist, 1910, the 142 savings bank of this state 
had on deposit in this manner $79,021,564.43. 

Representing, as it does, the thrift of those who can ill afford to lose 
a dollar, it is, in its essence, a trust fund, and should not be subject to 
the usual risks of business. Very wisely therefore, the State Legislature 
has decreed that “all the property of any bank or trust company which 
shall become insolvent shall, after providing for the payment of its cir- 
culating notes if it has any (and none such are issued by state banks 
on account of the prohibitory tax imposed by the National Banking Act) 
be applied to the payment in full of any sum deposited therewith by any 
savings bank, proportionately but not toan amount exceeding that autho- 
rized. * * (Section 159). How well this works out in practice may 
be seen from the fact that, in a recent instance, the funds were in the 
hands of the savings bank within three days after the doors of the de- 
pository bank were closed, being released under court order. In the 
case under review, it was attempted to show that the same law protected 
the deposits of savings banks in national banks as well as state banks 
and trust companies. 

A national bank, in which the Elmira Savings Bank had a deposit, 
failed, and the savings bank claimed to be a preferred creditor under 
the Banking Law. The point at issue was whether this was a preferred 
claim under the statute or not. It was held by the Court of Appeals 
that the provisions of the state law permitting the savings bank to keep 
such a fund on deposit were not in conflict with the National law, and 
that sucha deposit was entitled toa preference after the circulating notes 
had been provided for. Elmira Savings Bank v. Davis (142 N. Y. 590). 

This was carried to the Supreme Court of the United States, which 
reversed the Court of Appeals, saying ©‘ Section 130 of Chapter 689 of 
the Laws of New York (now covered by section 159), providing for the 
payment by the receiver of an insolvent bank, in the first place, of de- 
posits in the bank by savings banks, when applied to an insolvent na- 
tional bank, 7s in conflict with § 5236 of the Revised Statutes of the 
United States, directing the Comptroller of the Currency to make rata- 
ble dividends of the money paid over to him by such receiver, on all 
claims proved to his satisfaction, or adjudicated in a court of competent 
jurisdiction, and is therefore void when attempted to be applied to a na- 
tional bank.’’ The Court stated: The sections directing ratable dis- 





432 THE BANKING LAW JOURNAL. 


tributions provide for the distribution of the entire assets of the bank, 
giving no preference to any claim, except for moneys to reimburse the 
United States tor advances in redeeming the notes. The state law is 
in direct opposition to United States law, and the Federal Law, being 
paramount, would prevail.’’ (161. U.S. 275.) 

The logic of the foregoing is clear. ‘The states have no jurisdiction 
over the national banks except in such matters as taxation on their shares, 
etc., and cannot pass laws affecting their management, this being reserv- 
ed to the Federal government. A's desirable as such a law as New York 
has enacted to safeguard the deposits of mutual investment institutions 
in the banks of discount may be, to permit the states to stipulate pref- 
erences in deposits would tend to general confusion, and result in as 
many andas varied preferences as there arestates in the Union. Were this 
the case, in the above instance, the funds of the national bank, being in 
New York would be subject to such preferences, while, if in a bank in a 
state giving no preferences of this kind, the savings bank would be but 
a common creditor. As commendable as the absolute safeguarding of 
trust funds may be, under our peculiar form of government, the line of 
demarcation where State power ends and Federal control begins, should 
constantly be kept in mind, otherwise we shall have Congress making 
laws, only to have them abrogated by the states, and vice versa. 

The practical application of the above case would seem to be this: 
Savings banks in New York, using national banks as depositories, should 
either use due care in selecting the bank, or so distribute their deposits 
that failure will not cripple them, or confine their deposits to state banks 
and trust companies where the operation of the law furnishes complete 
safety. 


The Supreme Court hath said: “‘A national bank can make no prefer- 
ences’’ (aside from its notes); therefore let the depositor beware, lest 
thinking himself © preferred,’’ shall find himself “" common.”"’ 


IMPORTANT AMENDMENTS TO SAVINGS BANK LAW. 

The Committee on Banks, of the New York State Legislature, has favorably re- 
ported several amendments to the banking law which affect savings banks. They 
provide that a trustee of a savings bank must take oath in January of each year that 
during the preceding year he-has diligently and honestly administered the affairs of 
the bank so far as they devolved upon him and ‘‘that he has not knowingly violated 
or wilfully permitted to be violated any provisions of the banking law,” otherwise his 
office as trustee becomes vacant: that the report of savings bank officers to monthly 
meetings of trustees shall include all advances, including overdrafts: prohibiting an 
officer, director, clerk or agent of any kind of a bank from borrowing directly or in- 
directly from such bank any money, without the consent of a majority of the board 
of trustees or directors, and where an officer of a bank owns or controls a majority of 
the stock of another corporation, a loan to such corporation shall be considered a loan 
to him. 





LOST CHECKS. 


WHERE LEGAL RESPONSIBILITY RESTS WHEN CHECKS ARE LOST 
IN TRANSIT. 


ONE DIFFICULTY IN RECONCILING AN ACCOUNT. 


BY E. H. ENSELL, 
Of the National City Bank, of New York. 


HE reconcilement of an account means, briefly, the mutual verification 
T of one statement of an account kept at one place with its counter 
account kept at another place, by some kind of formal acknowledg- 
ment that the two accounts have been examined and compared, and 
found to agree one with the other, noting the existing exceptions, if 
there be any. 

Certain difficulties commonly occur in the reconcilement of an account. 
Perhaps one of the most important and perplexing difficulties arising is 
where a bank has given credit to a depositor as cash for checks that are 
payable out-of-town; the letter containing these checks has been regu- 
larly forwarded for collection, but subsequently lost or destroyed in 
transit. These checks, forwarded for collection, must through necessity 
pass through several banks in the regular course of business in the pro- 
cess of collection. When such checks are lost or destroyed in transit, 
what is the exact legal position of the bank in which these checks were 
originally deposited for collection ? Hasa bank theright to charge back 
to its depositor the amount of the checks so lost or destroyed? Must it 
wait for a duplicate to be issued and delivered? Is the depositor bound 
to procure the necessary duplicate ? Is the bank on whom the original 
was drawn bound to recognize and pay a copy of the original when the 
actual existence of the original has been admitted by the maker? What 
is the position of each indorser? These are all-important questions, and 
could they be definitely settled a more satisfactory condition would exist 
regarding the collection of cash checks. Unfortunately there have not 
been many cases at law covering these points, therefore legal opinion on 
the subject is wanting. Further, this legal opinion will not be forthcom- 
ing except in specific cases, as no one case could cover the entire subject. 

There are /wo distinct situations where a bank fails to receive proper 
cash returns for cash checks forwarded for collection. The /rs¢ one is 
where the check forwarded for collection has been actually paid and 
charged against the account of the maker in the paying bank, but some 
bank in the channel through which returns are to be made fails to make 
the proper cash return. The second one is where the check does not 
reach the paying bank, but is lost or destroyed in transit, the account of 
the maker not having been charged with the forwarded check. 

In the frs¢ case, where the check has been finally paid and charged 
to the account of the maker, having passed through and bearing the en- 
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dorsement of a number of banks in the usual channel of collection, but 
in payment of the same a check of a collecting bank turns out to be not 
good, the burden of the loss is usually borne by the original bank of de- 
posit. The maker of the check is rightfully out of the situation for the 
time being, his account having been charged, thus cancelling his obliga- 
tion on the check. Following the prevailing custom, the bank to stand 
the loss would be the original bank of deposit, on the theory that it was 
actually the owner of the check, having taken absolute title to the check, 
and the intervening banks in the channel of collection were merely agents 
or sub-agents. Even this would hardly seem fair, for the burden of risk 
should belong to the bank accepting payment for a check, not knowing 
whether the payment represented actual value, before parting with the 
check. Some banks put their correspondents on notice that, beyond 
due diligence, they will not be responsible for collections. 

In the second case, where a check is lost or destroyed in transit before 
having been paid, as between banks the rule has been well established 
that the amount of a check so lost or destroyed is, on receipt of notice, 
immediately chargeable to the next previous endorsing bank on the 
agency theory in an unbroken chain until it reaches the original bank 
of deposit, where the chain ends. 

No right is vested in the original bank of deposit to charge the account 
of a depositor. This is the existing custom which has its support in 
law. One endorser guarantees payment to his next succeeding endorser. 
To carry the idea one step further, it would seem the charging of a de- 
positor’s account for an unpaid lost check would be in order with the 
foregoing, but the ruling in New York state is this: The ‘‘ Court of Ap- 
peals has held that a bank which credits a depositor with the amount of 
a draft is conclusively presumed to have intended to treat the draft paid, 
and that, in such a case, the bank has charged itself with a debt abso- 
lutely due to its customer.’’ That this theory works an injustice will 
be shown hereafter. The fundamental principle involved here is that 
the channel of collection should be equally free and open both ways, 
the outgoing channel of collection and returning the same route. 

Acheck or draft is primarily the written evidence of a debt that is 
due from the maker tothe payee. Including the original bank of de- 
posit all subsequent banks in the channel of collection are really acting 
agents or sub-agents only of the payee; and, unless the account of the 
maker in the paying bank were absolutely charged with the amount of 
the check, the maker’s obligation to the payee has never been cancelled. 

One of the business risks of a bank is its method of handling cash 
collections. Fortunately no great damage on this Jost check account has 
been sustained by the banking interests, or well directed steps would 
be taken to pass this risk back to the depositor to whom it would prop- 
erly appear to belong. Checks generally are not intended to circulate 
as currency. 

In reconciling the account of one bank with another, in order to keep 
the reconcilement up to date, usually monthly statements are rendered 


a 








— 





LOST CHECKS. 435 


occasionally more frequently, and in some cases daily. One object of this 
plan is to avoid delays in final accounting for cash collections, by having 
an additional check on all cash letters forwarded for collection beyond 
the usual advice or acknowledgment saying such letters have been re- 
ceived. The importance of frequent reconcilement cannot be over em- 
phasized. 

Banks as a rule exercise as much, or even more,care in choosing their 
depositors than the depositors do when they open an account with a bank. 
If reasonable dependence could not be placed on the fact that, where a 
bank accepts as cash, and allows immediate credit for checks which must 
take several days or even weeks before final returns could be made on 
checks forwarded for collection, a great deterring influence would be 
placed on the business of the country. It is because of this gratuitous 
credit extended by the banks that the depositors should be made to assume 
the burden of any actual/y unpaid checks which have previously been 
credited as cash. Delay caused for any reason should not in fairness 
mean a loss to the bank. Serious delay frequently attends the procur- 
ing of aduplicate check. The law here not only prevents a bank from 
debiting the account of a depositor for a lost check, but goes further and 
does not even require him to concur or make any effort to procure a dup- 
licate of the missing item. A bank may recover from a depositor for 
the amount of a lost or destroyed check only by bringing suit, not on 
the check itself, but for the amount paid over to the depositor on uncol- 
lected funds. There seems to be a difference between an existing debt 
owed by one person to another and the instrument intended to cancel 
that debt, the instrument involving third parties who become éona 


fide holders for value in due course. 


A bond of indemnity is sometimes required before a duplicate check 
will be issued for one lost or destroyed. There are two reasons why 
this appears unnecessary: First, the maker, after he has satisfied himself 
his account has not been charged with the original, has the right to 
file with the paying bank a stop-payment order which will relieve him 
of liability of having the original charged to his account. With a bank 
the last order governs. In case the original were negotiated or offered 
for negotiation when it has been shown the title of the holder was de- 
fective, the burden of proof is on the holder to show title as a holder in 
due course. Second, following the custom as established abroad, bills 
of exchange are issued in sets of two or three, (original, duplicate, trip- 
licate), the first one of which, when presented and accepted, automati- 
sally cancels all other bills of the same set. 

In view of the foregoing, together with the fact that there is a more 
frequent recurrence of cash letters lost in transit, the time is at hand 
for some change in the manner of handling transactions involving the 
charging back of lost checks. The following construction appears to 
meet the requirements, bear in mind the strictly legal position that 
prevents a bank from charging the account of a depositor by having taken 
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absolute title to the negotiable instrument by purchasing it from him 
and allowing immediate cash credit. This method of crediting out-of- 
town checks as cash is common practice. It precludes a bank from 
charging lost checks back to a depositor; but, where a bank goes on 
record through some notice to its depositor,that it will only be responsible 
as agent exercising due diligence, thereis no doubt of the right to debit 
to a depositor’s account a lost check. 

Now, where a check has been lost or destroyed, a copy setting forth 
the particulars may be presented for payment,and on refusal protested as 
though it were the original. It would seem that such a copy would be 
properly chargeable back to each preceding endorser and finally by the 
original bank of deposit to its customer for the following reasons. The 
Negotiable Instruments Law provides, section 268: ““Where a bill is lost 
or destroyed or wrongly detained from the person entitled to hold, pro- 
test may be made on a copy or written particulars thereof.’* Section 
118: ° Indorsers are liable as respects one another Arima facie in the 
order in which they indorse.’’ Section 116: °° Every indorser who in- 
dorses without qualification warrants to all subsequent holders in due 
course: he has a good title; all prior parties had capacity to contract; 
he has no knowledge of any fact that would impair the validity; that it 
is valid, and, in addition, he engages that, on due presentment, it shall 
be paid, and that, if dishonored, and the necessary proceedings on dishon- 
or 6e duly taken, he will pay the amount thereof to the holder or any sub- 
sequent holder who may be compelled to pay it.’’ Section 322 requires 
presentment in due course. 

It has already been indicated that, first, a copy of a lost check may 
be protested; second, endorsers are liable in the order they appear; 
third, each endorser guarantees each successive endorser; fourth, a 
holder whose title is questioned must prove his title as a holder in due 
course ; fifth, a bond of indemnity is not necessary to protect a maker; 
sixth, presentment must be made without delay; seventh, dishonor re- 
quires the necessary proceedings of dishonor be taken; therefore, to 
avoid delay, when original is missing, a written copy of the particulars 
should be presented. Further, following the original channel of collec- 
tion, a protested copy should be successively charged back to each pre- 
ceding indorser, and, finally, by the original bank of deposit to its de- 
positor. 

There is no record where this method has been tried. This is an 
important position in which a bank is often placed. All the constructive 
elements are present to allow a bank the right to protest a copy of a 
missing check and return it through the original channel to its logical 


owner as though it were the original check returned unpaid, and it only 


remains for some bank to take the initiative. 

In view of all the facts the manner pointed out would work justice to 
all, notwithstanding the absence of legal support, the want of common 
practice, and the conservative policy consistently pursued by a bank. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PROTEST WHERE DRAWEE A BANKRUPT. 


Editor Banking Law Journal. Yonkers, N. Y., April 8, 1911. 
DEAR Str:—What is the duty of a bank handling collections on another bank 
which has been closed and is in the hands of the Federal authorities? 
Should all items be protested or returned with the statement ‘* bank closed.” 


Yours truly, YONKERS NATIONAL BANK. 


Answer.—lf the checks in question are foreign bills, that is bills 
which are not. or on their faces do not purport to be, both drawn and 
payable in this state, they should be formally protested. If they are in- 
land bills they should be presented for payment and notices of dishonor 
should be sent out. In other words the same steps should be taken as 
though the instrument had been presented and dishonored for some other 
reason than the bankruptcy of the drawee, which we understand the ex- 
pression ‘in the hands of the Federal authorities’’ to mean. 

Section 140 of the Negotiable Instruments Law provides that present- 
ment for payment is not required to charge an indorser where instrument 
was made or accepted for his accommodation, and he has no reason to 
expect that the instrument will be paid if presented. This does not ex- 
cuse presentment in the case above set forth. 

Section 242 provides that where the drawee has been adjudged a 
bankrupt or an insolvent, presentment for acceptance may be made to 
the drawee or his trustee. This indicates that the bankruptcy of the 
drawee does not excuse the steps required to hold drawer and indorsers. 
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ASSIGNMENT OF CONTRACT FOR SALE OF LAND. 


Editor Banking Law Journal. RicuMonp, Mriyn., April 11, 1911. 

Deak Srrk:—In taking an assignment of a contract for deed as security for a loan 
from the party selling the land, is it necessary to have the assignment of the contract 
signed by both parties? Understand this contract has not been recorded. What ] 
would like to know is if this is a good, valid assignment without having the purchaser 
of the land sign ? 

I presume if the contract were recorded it would no doubt require the signature of 
both seller and buyer to make a valid assignment, so in turn the assignment could also 
be placed on record. Yours truly, CASHIER. 


Answer.—We do not think it necessary to have both parties sign an 
assignment of a contract to sell land, where the assignment is made to 
cover a loan to the seller. But it is necessary to notify the purchaser 
of the assignment. Otherwise he might pay the contract price to the 
seller, and he would be protected against any claim by the bank lend- 
ing the money. It would not be necessary to have both parties sign 
even in a case where the contract had been recorded. We would sug- 
gest that the bank would be better protected if both the contract and the 
assignment were recorded. 


PAYMENT BY INSOLVENT PERSON. 


Editor Banking Law Journal, Ranpoutpu, N. Y., April 12, 1911. 

DEAR Stmr:—We are desirous of ascertaining if the United States Courts hold, 
under decisions rendered by them, that a payment made in good faith, in the ordinary 
course of business, and without the intent to prefer a creditor, can be recovered by 
the trustee of a bankrupt’s estate, such payment being made within four months of 
adjudication in bankruptcy? 

Possibly you have already published decisions which have been rendered in con- 
nection with the above question; and, if so, I will be pleased to have you forward us 
a copy of your JouRNAL in which the same appeared. Yours very truly, 


CASHIER. 


Answer.—To enable a trustee in bankruptcy to recover a payment 
made by the bankrupt to a creditor, the following combination of facts 
must appear: 

The payment must have been made within four months of the filing 
of the petition in bankruptcy. 

The debt must have been in existence at the time of the payment. 
For instance, if the bankrupt purchases goods within four months of his 
bankruptcy,and pays cash for them, it is not a preference. But if he buys 
on credit and pays the creditor within the four months’ period there is 
a preference and the creditor is not entitled to retain the money thus 
paid. Inre Moody, 14 A. B.R. 276; 134 Fed. Rep. 628. 

The bankrupt must have been insolvent at the time of the prefer- 
ence. Preference implies insolvency and, of course, there can be no 
preference if the debtor is solvent and able to pay his debts in full. 
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This is expressly provided in the Bankruptcy Act. In re Alexander, 
4A. B. R. 376; 102 Fed. Rep. 464. In re Clifford, 14 A. B. R. 281; 
136 Fed. Rep. 475. A person is deemed insolvent in this connection 
when the aggregate of his property will not, at a fair valuation, be suffi- 
cient in amount to pay his debts. 

The creditor must have reasonable cause to believe that a preference 
was intended. That is, he must have received it under such circum- 
stances as would naturally cause an ordinary person to believe that the 
debtor thereby intended to give him a preference. Whether or not a 
reasonable cause exists is a question of fact depending on the circum- 
stances of the particular case. 

Thus, where a creditor read in the newspaper of suits being started 
against his debtor, dunned him continually, and finally succeeded in get- 
ting a chattel mortgage, it was held that there was a preference. Crit- 
tenden v. Barton, 5 A. B. R. 775. 

The same was held where a creditor was obliged to dun the debtor 
and finally accepted an assignment of certain judgments. English v. 
Ross, 15 A. B. R. 373; 140 Fed. Rep. 630. 

There was also held to be a preference where the creditor knew that 
the debtor had nothing, was behind in her payments, and that busi- 
ness houses had discontinued selling to her. In re Graham, 6 A. B. R. 
750. 

On the other hand, where the creditor acts in good faith, there is no 
preference. In re Block, 15 A. B. R. 750; 142 Fed. Rep. 674. Hastings 
v. Fithrain, 13 A. B. R. 676. Off v. Halses, 15 A. B. R. 699; 142 Fed. 
Rep. 364. 

To establish a preference it is not necessary that the creditor actually 
knows, or actually believes, the debtor’s insolvency. It is sufficient if 
the circumstances are such as to raise an inference of belief on his part. 

We do not recall having published any decisions relative to your 
question in recent years. 


PAYMENT OF RAISED CHECK. 


Editor Banking Law Journal. ———, Mont, April 6, 1911. 
DEAR Strk:—Will you please furnish us with a brief of late decisions as to the 
pay ment by a bank of raised checks. 


Since the advent of so many kinds of check protectors, selling at popular prices, 
it seems to us that the rule regarding negligence on the part of the drawer should be 
considerably moditied, and are under the impression that it has been in some of the 
later cases. 


We lately paid a few small checks that had been raised in amounts. They were 
drawn by a railroad contractor in favor of laborers on blanks furnished by the bank 
as usual, being plain bond paper. The ink used was a very poor quality, and the 
writing was with a very fine pen, so that a little acid easily eradicated the ink with- 
out discoloring the paper at all, and new amounts were filled in by what appeared to be 
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an expert acting in conjunction with a bunch of Italian laborers, who were discharg- 
ed in a small bunch together. 

No check protector was used at all, and no other safety method used in protect- 
ing the checks. We are insisting that it was the drawer’s negligence that caused the 
loss, because, by the use of a simple check protector, the alterations would have been 
made impossible; hence we insist that the drawer of the checks should be the loser. 

The amount is small, but we are insisting on our position as a matter of principle, 
and propose to fight it out along these lines. Yours truly, PRESIDENT. 


Answer.—The rule is to-day, as it has ever been, that the bank which 
pays a raised check pays its own money and not that of its depositor, un- 
less it can show negligence on the part of the depositor facilitating the 
fraud, or a negligent failure on the part of the depositor to discover the 
forgery upon examining his pass book and return vouchers and notify 
the bank thereof. However, under the Negotiable Instruments Law, 
the bank can charge up tothe depositor’s account the amount for which 
the instrument was originally drawn. 

The recent decisions do not by any means modify the strict rule of 
liability to which banks have always been held in the matter of paying 
raised checks. The advent of the modern check protector has cer- 
tainly not been the means of bringing about so radical a change in the 
law. 

It has never been held that the drawer of a check is negligent because 
he uses a poor quality of ink and applies that to the check with a fine 
pointed pen, or because he failed to use a check protector. So far as 
can be ascertained the argument has never been advanced in behalf of 
a bank sued for paying out money on a raised check. 


PLACE OF PAYMENT—NOTE PAYABLE AT BANK. 
Editor Banking Law Journal. MontcomMEery, West Va., April 18, 1911. 


Dear Str:—1. Does a note have to be made payable at a stated place to be 
negotiable, in West Virginia ? 

2. Can a bank charge a man’s note to his account when it is due at the bank and 
the account is good for it; first, when the bank is owner of the note; second, when 
a third party owns the note, of course I mean in this state (West Virginia). 

Yours truly, R. L. Marrnews, Cashier. 


Answer.—1. Failure to make a note payable at a particular place 
does not affect its negotiability. If no place of payment is mentioned 
the note may be presented at the usual place of business or residence 
of the maker. If the address of the maker is given in the instrument it 
should be presented there. Section 73 of the West Virginia Negotiable 
Instruments Law. 

2. Ineither case the bank may charge the note to the maker’s gen- 
eral account. Section 87 of the West Virginia Negotiable Instruments 
Law provides: “Where an instrument is made payable at a bank it is 
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equivalent to an order to the bank to pay the same for the account of 
the principal debtor thereon.”’ 

This represents the law in every state, which has adopted the 
uniform Negotiable Instruments Law and in most of those which have 
not. 


DISCOUNT OF DRAFT WITH BILL OF LADING—SAVINGS BANK 
WITHDRAWAL—SIGNATURES BY MARK. 


Editor Banking Law Journal. Sr. Paun, Mryn., April 27, 191). 

Dear Srr:—1. Under the laws of Minnesota is a bank liable for the quantity or 
quality of goods covered by bills of lading attached to drafts which it handles either 
as cash items or as collections? 

2. Doesthe following waiver stamped upon such items protect a bank from lia- 
bility on such items? ‘* Notice is hereby given that this bank will not be responsible 
for the quantity or quality of the goods covered by this bill of lading or otherwise. 
—— —— Bank.” 

3. Should this waiver be stamped on the draft, or on the bill of lading, or on both? 

4. The following withdrawal blank is paid by a savings bank to a person other 
than John Doe, the owner of the account. The blank is signed with the proper sig- 
nature of John Doe and presented with the pass book. John Doe makes claim on the 
bank for the amount, stating that he lost the pass book and the withdrawal blank. 
Bank has had no notice of the loss of book and blank. 


SAVINGS WITHDRAWAL RECEIPT. 
St. Paut, Minn., Apre/ 27, 1977. 
$100.00 
One hundred............. ee Dollars 


feceived from 


which money has been charged on my savings bank book No. 1. 


Can he recover from bank on the ground that the withdrawal blank, in receipt form, 
makes the money payable only to him in person ? 
Would the fact that the following order form is printed in the pass book affect 
the liability in this case ? 
The bank will furnish depositors blank orders to be used by 
those who are unable to present their book in person when with- 
drawing money. 
SAMPLE ORDER. 


——— ——— BANK. 


Se. Past, TE, ccccccesccers E0i.. 


ee eer ee eek A yee pee 
EE ere eer CT ae eed ....Dollars 
which charge to my account No....... and enter same on book 


herewith presented. 


Do not use this form, but copy it on plain paper, if you 
have not one of the blanks furnished by the bank. 
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5. Should a bank require two witnesses to an indorsement by mark or is it safe 
to pay on such indorsement with but one witness ? 
Yours very truly, Asst. CASHTER. 


Answer.—1. A bank, which discounts, or handles for collection, a 
draft to which is attached a bill of lading, the draft being drawn on 
the consignee of the shipment, is not liable to the consignee for the 
quantity or quality of the goods. The point does not seem to have been 
passed upon in Minnesota, but this is the general rule, and will no 
doubt be followed by the courts of that state when the question is pre- 
sented. 

2 and 3. There is, of course, no objection to using the notice sug- 
gested. Stamping it on the bill of lading should be sufficient. 

4. We think the bank was justified in making the payment and 
cannot be held liable by the depositor. The fact that the withdrawal 
slip did not conform to the one printed in the pass books does not 
affect the matter, unless there is a by-law of the bank requiring pay- 
ments to be made only upon orders drawn in that particular form. The 
fact that paper on which the money was paid was in the form of a re- 
ceipt instead of an order does not make the bank liable. The general 
rule is that the bank is not liable where it acts with ordinary care and 
diligence, and there is nothing in the transaction which should arouse 
the suspicion of the bank. The bank inthis case seems to have acted 
with reasonable care. 

5. The indorsement is good without any witness. The object of 
having a witness is to facilitate proof of the signature. Two witnesses 
are, of course, better than one, but one is sufficient. 


STOCKHOLDING OFFICER PROTESTING PAPER FOR BANK. 
Editor Banking Law Journal. AvpBany, N. Y., April 24, 1911. 
Dear Srr:—Will you kindly inform me as to whether a stockholding officer of 
a bank in this state is qualified to protest items for his bank or in any way act as a 
notary where his bank is interested? Yours truly, Wa. B. Surrn, Asst. Cashier. 


Answer.—The law on this question is in a state of uncertainty, 
especially in the state of New York. The fact that the notary is an 
officer of the bank would probably not disqualify him to act as notary 
in cases where his bank is an interested party. His being a stockholder 
in all probability would be held to be a disqualification. Under the 
existing conditions the only safe course is to obtain a notary who is 
neither a stockholder, nor an officer. An examination of the files of the 
BANKING LAW JOURNAL will disclose much information as to the law 
this question in states other than New York. 
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AMERICAN BANKERS’ ASSOCIATION. 


SPRING MEETING OF EXECUTIVE COUNCIL AT NASHVILLE, TENN. 


\W itHout doubt, the recent meeting of the Executive Council of the American 
Bankers’ Association at Nashville, May 1-3, was in many respects the most im- 
portant ever held by that body. Unusual interest has been manifested by the 

banking community,because of the important questions to be decided by the council, 

among them beiny its action on the report of the Currency Commission, selected to 
make recommendations and suggestions in regard to the so-called Aldrich plan for cur- 
rency reform, and also to select a time and meeting place for the next annual conven- 
tion. Overtwo hundred bankers from all parts of the country were in attendance. 

The session lasted for three days, all the meetings being held at the Hotel Hermitage. 

The first day was chiefly devoted to committce meet.ngs of the various sections, fol- 
lowed by a banquet in the evening, to the visiting bankers and ladies, tendered with 
the compliments of the Hotel Hermitage. The ferture of the evening was the address 
of James B. Forgan, president of the First National Bank, of Chicago, on ‘+ Possibil- 


5S 


ities of Senator Aldrich’s suggestions for Monetary Legislation.” Mr. Forgan’s paper 
was the most exhaustive and comprehensive discussion that has thus far been made 
on the ** Aldrich Plan.” He dwelt at some length upon the more important features 
of the plan, such as the purchase of the 2. per cent. Government bonds now held by 
the banks, the segregating of a reserve fund in the Reserve Association, and the ex- 
tending to the state banks and trust companies the privilege of membership; the 
last named being what he thinks the most difficult one to solve. 

On another pige, in this issue of the JouRNAL, will be found an editorial discus- 
sion of Mr. Forgan’s address by the well-known financial writer, Maurice L. Muhleman. 

The Clearing House Section reported in favor of adopting a plan for providing a 
number for every bank, to be used in the transit departments. 

The report of the committee on express companies and money orders embodied 
a plan to communicate with banks regarding the issuance of new money orders. 

The executive council unanimously adopted a resolution approving report of the 

currency committee; it practically adopts the plan suggested by ex-Senator Aldrich. 

After hearing the claims of the different localities, the executive council decided 
that the next annual convention should be held in New Orleans, in November next, 
the exact date to be announced later. 

A circular from the office of the Chairman of the Transportation Committee of 
the New York State Bankers’ Association, 32 East 42d Street, New York, was distri- 
buted at the Hotel Hermitage a few minutes after the announcement by the Council 
that New Orleans had been selected as the convention city tor 1911, which bore the 
ear marks of having been printed in New York some time before the Council met at 
Nashville,and was the tirst to impart the news outside of the Council meeting. It an- 
nounced that: ‘+ As the Executive Council of the A. B. A. have now decided that 
the next annual convention will be held in New Orleans, the Committee on Transpor- 
tation of the New York State Bankers’ Association desire to advise that the Tourist 
Department of the New York Central Lines will arrange for a special train similar to 
the famous ‘Red,’ ‘ White’ ‘Blue’ and ‘Green’ sections to Los Angeles and the 
Canadian Northwest last year.” 

The entertainment provided for the visitors by the Clearing House banks of Nash- 
ville was almost as elaborate as is usually given at the regular annual conventions. 
Every member of the Council and guests were profuse in their compliments for the cour- 
teous and cordial treatment accorded them by the Nashville bankers and their wives. 
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BANQUET OF THE TRUST COMPANY SECTION 


THE TRUST COMPANY BANQUET. 


VER six hundred officers of trust companies and bankers attended the first annual 
banquet of the Trust Company Section of the American Bankers’ Association, 
held at the Waldorf-Astoria Hotel, New York City, on the evening of May 5. 

It was the first representative banquet ever given by the trust companies of the United 
States and was literally a red letter night in trust company history. Nearly every sec- 
tion of the country was represented, which testifies to the intense interest manifested in 
the event. The pronounced success of the banquet can be attributed largely to Mr. 
Lawrence L. Gillespie, first vice-president of the Trust Company Section of American 
Bankers’ Association and vice-president of the Equitable Tiust Company of New York. 
It may be said that this important gathering of trust company officials and their 
generous invitation to bank officials, who responded in large numbers, marks a new 
era in the history of the trust company business of the United States. Each year the 
commercial banks are becoming more closely allied with the trust companies throughout 
the country. In fact, as Mr. Hepburn pointed out in his address, the trust companies 
now supply a public demand, and to a great extent they are an indispensable adjunct 
to the commercial bank. In many instances, in the large money centers, the com- 
mercial banks have organized trust companies in conjunction with the bank. 

Mr. Oliver C. Fuller, president of the Trust Company Section of the American 
Bankers’ Association and president of Wisconsin Trust Company of Milwaukee, was the 
toastmaster. In his address of welcome he said that there were about 1,800 trust com- 
panies in the United States at the present time and that their resources aggregated 
about five billions of dollars. 

The principal address of the evening was by ex- Senator Aldrich, chairman of the 
National Monetary Commission, who spoke on the ‘+ Relation of Trust Companies to 
Monetary Reform.”’ Senator Aldrich referred quite extendedly to the suggestions 
andamendments made to his plan by the Currency Commission of the American Bankers’ 
Association. He defended his position against the proposed amendment of that 
commission, relative to the appointment by the President of the United States of four 
directors, from a list furnished by the directors of the Reserve Association. ~On the 
other hand he acquiesced in the proposed amendment to admit state banks and trust 
companies to membership in the Reserve Association. 

A. Barton Hepburn, chairman of the board of directors of the Chase National 
Bank of New York and president of the New York Clearing-House Association, de- 
livered an address in which he reviewed the banking situation during the panic of 
1907, and pointed out the advantages of having trust companies members of the Clear- 
ing-House Association. He said in part: 

‘*Trust companies supply a public demand and command the great prominence 
they now enjoy in response to a public demand, and banking in its ordinary form is 
to a greater or less extent an indispensable adjunct to their business. I think we are 
all agreed that they have come tostay. Because of the very great dimensions they 
have obtained, co-ordination and co-operation with other banking institutions in met- 
ropolitan centers seem very desirable. A lack of co-ordination and co-operation on the 
part of banking institutions may be attended by untoward results. 


Mr. Hepburn dwelt at some length upon the reserve requirements of the trust 
companies and the reserve maintained by them in New York throughout the year 1910. 

F. O. Watts, president of the American Bankers’ Association, was the last speaker. 
Mr. Watts talked on the work and strength of the American Bankers’ Association. 
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THE FORT DEARBORN NATIONAL BANK, CHICAGO. 


HE growth of the Fort Dearborn National Bank is something phenomenal. The 
stock-holders have voted the increase in capital from $1,500,000 to $2,000,000, 
with surplus and profits of about $1,000,000. This addition to the capital is rendered 


MAIN BANKING ROOM. 


necessary by its rapidly increasing business as shown by deposits, which are about 
$6,000,000 greater, loans about $4,000,000 increase, and other items in proportion. 
A further evidence of this bank’s prosperity is the removal to its new quarters in 
the building formerly occupied by the American Trust & Savings Benk and later by 
the Continental National Bank. It is a 20-story building, and is considered by 


competent judges to be not only a model building but one of the finest banking 
homes in this country outside of New York. The consensus of opinion is that for 
comfort, convenience and security its counting room has no superior, and few, if any, 
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equal it. The first floor of the building is occupied by the Fort Dearborn Trust & 
Savings Bank, and the three floors above by the Fort Dearborn National. 

In this issue the JouRNAL’s readers are presented with some fine iliustrations 
giving interior views of the Fort Dearborn’s new quarters. Among them is the 
executive department, showing also part of the main banking room. The office of 
the president, and directors’ room, which is unusually fine and commodious, are given, 
making one of the most convenient and beautiful banking homes to be seen anywhere. 

The official staff of the Fort Dearborn National is as fellows: Wm. A. Tilden, 
president; Nelson N. Lampert and J. Fletcher Farrell, vice-presidents; Henry R. 
Kent, cashier; Geo. H. Wilson, Charles Fernald and Thomas E. Newcomer, assist- 
ant cashiers. Harry Lawton, who was formerly with the Continental & Commercial 
National Bank, has been made manager of the foreign exchange department of the 
Fort Dearborn National, and entered upon his new duties May 1. The Fort Dear- 


OFFICERS’ QUARTERS. 


born is furnishing an object lesson of that progressive spirit which is actuating many 
leading banks throughout the country at the present time. 

At the reception given in the new home of the Fort Dearborn National, fully 
10,000 persons attended and were made welcome. In addition to the thousands who 
paid their respects in person, very many letters and telegrams were received from out- 
of-town friends. Among the banks whose cards appeared on the floral gifts were: 
Corn Exchange National, First National, Continental & Commercial National, Na” 
tional City Bank, Merchants Loan & Trust Co. and Woodlawn Trust & Savings Bank, 
of Chicago; Irving National Exchange Bank of New York; The Mechanics-American 
Nat. and Mississippi Valley Trust Co., of St. Louis. Many individual remembrances 
were also received. The consensus of opinion was that the rapid growth of the Fort 
Dearborn justified the enterprise of the management in securing such palatial quarters. 





THE BANKING LAW JOURNAL. 





RESERVE AGENTS APPROVED IN APRIL. 

The following banks were approved as Reserve Agents in April: 

Mercantile National Bank, New York, for Commercial National Bank, Los Angeles, 
Cal.; First Nat. Bank, Catonsville, Md. 

Irving National Exchange Bank, New York, for Ticonic Nat. Bank, Waterville, 
Me.; Nat. Bank of Syracuse, Syracuse, N. Y.; Nat. Bank of Ventura, Ventura, Cal. 
First Nat. Bank, Tamaqua, Pa. 

National Nassau Bank, New York, for Second Nat. Bank, Paterson, N. J.; Nat. 
City Bank, New Rochelle, N. Y.; Security Nat. Bank, Minneapolis, Minn.; First 
Nat. Bank, Cleveland, Ohio; Third Nat. Bank, Springfield, Mass.; Planters Nat. 
Bank, Richmond, Va.; Colorado Nat. Bank, Denver, Col.:; Citizens Nat. Bank, Balti- 
more, Md. 

Seaboard National Bank, New York, for First Nat. Bank, Como, Tex.; First 
Nat. Bank, Stratford Tex. ; Commercial Nat. Bank, Nowata, Okla.; First Nat. Bank, 
Milburn, Okla. 

Mechanics & Metals’ National Bank, New York, for Florida Nat. Bank, Florida, 
N. Y.; Mechanics’ Nat. Bank, Trenton, N. J.; First Nat. Bank, Mullins, 8. C.; Geor- 
gia Nat. Bank, Albany, Ga.; Cordele Nat. Bank, Cordele, Ga. 

National Park Bank, New York, for Exchange Nat. Bank, Okmulgee, Okla. ; 
Lenapah Nat. Bank, Lenapah, Okla. ; Lawton Nat. Bank, Lawton, Okla.; Nat. Bank 
of Western Pennsylvania, Pittsburg.; First Nat. Bank, Exeter, Cal. 

Hanover National Bank, New York, for Deming Nat. Bank, Deming, N. M.; 
Auglaize Nat. Bank, Wapakoneta, Ohio. ; Peoples Nat. Bank, Kingfisher, Okla. ; First 
Nat. Bank, Elk City, Okla.; First Nat. Bank, Chaffee, Mo.; First Nat. Bank, Sayre, 
Okla. ; Glen Nat. Bank, Watkins, N. Y.; Farmers Nat. Bank, Oklahoma City, Okla. ; 
First Nat. Bank, Lahoma, Okla.; Merchants Nat. Bank, Lawrence, Kans. 

American Exchange National Bank, New York, for Fourth Street National Bank, 
Philadelphia; Corn Exchange Nat. Bank, Philadelphia; Nat. Bank of Summit, Sum- 
mit, Miss.; Farmers Nat. Bank, Manor, Tex.; Fletcher American Nat. Bank, Indian- 
apolis, Ind. 

Chase National Bank, New York, for Nat. Bank of Alhambra, Alhambra, Cal. ; 
Farmers Nat. Bank, Wakefield, Neb. 

Chatham & Phenix National Bank, New York, for Cleveland Nat. Bank, Cleve- 
land, Ohio; Union Nat. Bank, Philadelphia, Pa.; Exchange Nat. Bank, Denton, Tex. ; 
Seattle Nat. Bank, Seattle, Wash.; First Nat. Bank, Rocky Mount, Va.; Merchants 
Nat. Bank, Jersey City, N. J.; Fletcher American Nat. Bank, Indianapolis, Ind. ; 
First Nat. Bank, Centralia, Kans. 

Liberty National Bank, New York, for First Nat. Bank, Checotah, Okla. 

Coal & Iron National Bank, New York, for First Nat. Bank, Roosevelt, N. J. 

Fourth Navional tank, New York, for Union Nat. Bank, Louisville, Ky. 

Merchants Natiouat Bank, New York, for Western Nat. Bank, Philadelphia. 


Continental & Commercial National Bank, Chicago, for First Nat. Bank, Nevada, 
Mo.; Citizens Nat. Bank, Tipton, Ind.; Laurel Nat. Bank, Laurel, Neb. 

Fort Dearborn National Bank, Chicago, for Nat. Bank of Commerce, Toledo, 
Ohio; Citizens Nat. Bank, Abilene, Tex.; First Nat. Bank, Rogers, Ark.; Union Nat. 
Bank, Wilmington, Del.; Gulf Nat. Bank, Beaumont, Tex.; Farmers Nat. Bank, 
Cordell, Okla.; American Nat. Bank, Lynchburg, Va.; Seattle Nat. Bank, Seattle, 
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Wash. ; Anglo & London Paris Nat. Bank, San Francisco, Cal.; Sheffield Nat. Bank, 
Sheffield Ala. 

National City Bank, Chicago, for Central Nat. Bank, St. Petersburg, Fla.; El 
Centro Nat. Bank, El Centro, Cal.; National State Bank, Burlington, lowa; Citizens 
Nat. Bank, Meridian, Miss. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Pukwana, 8. D.; 
Lynchburg Nat. Bank, Lynchburg, Va. 

National Bank of Republic, Chicago, for First Nat. Bank, Gallup, N. M.; First 
Nat. Bank, Winona, Minn.; First Nat. Bank, Aberdeen, 8. D.; First Nat. Bank, 
Bay City, Mich. 

Corn Exchange National Bank, Philadelphia, for Commercial Nat. Bank, Macon, 
Ga. 

Philadelphia National Bank, Philadelphia, for Commercial Nat. Bank, High Point, 
8. C. 

Third National Bank, St. Louis, for First Nat. Bank, Millstadt, Il].; State Nat. 
Bank, Marlow, Okla.; Commercial Nat. Bank, Nowata, Okla.; Temple Nat. Bank, 
Temple, Okla.; Continental Nat. Bank, Indianapolis, Ind.; Exchange Nat. Bank, 
Denton, Tex. 

Security National Bank, Minneapolis, for First Nat. Bank, Mc Henry, N. D.; 
First Nat. Bank, Ceylon, Minn. 


DATES OF 1911 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
California...... Lake Tahoe. ...June 15, 16, 17 .R. M. Welch..... San Francisco. 
Connecticut....New London... June 21,22...... CC. Bs BOE. is cce ss So. Norwalk. 
| SC eee | Pere G.R.DeSaussure. ..Jacksonville. 
Goorgia...... -Atl'ntic B’ch,Fla.June 8, 9t........L. P. Hillyer.......Macon. 
MRS 60> +0563 «9000 ake be dauon June 12, 14.......L. A. Coate... ...Boise. 
Illinois........ Springfield.......October.........R. L. Crampton. ..Chicago. 
Se Mason City......Jume 15, 16......P. W. Hall...... . Des Moines 
a ere Kansas City.....May 24,25...... W. W. Bowman... Topeka. 
Louisiana ..... Baton Rouge,.... May 2, 3........ L. O. Broussard... Abbeville. 
Maryland...... Deer Park. .....June 20, 21, 22..Charles Hann...... Baltimore. 
Massachusetts. Swampscott..... er eee G. W. Hyde..... . Boston. 
Michigan...... oo Seer June 12-16.......H. M. Brown..... Detroit. 
Minnesota...... Bemidji......... June 20.........Chas. R. Frost.... Minneapolis. 
Mississippi... ..Greenwood..... May 10, 11...... RR, GRIN, . 500 ose Vicksburg. 
Missouri....... Kansas City..... May 24, 25... .. W. F. Keyser.... Sedalia. 

New Jersey.... Atlantic City.....May 12, 13......Wm. J. Field,.... Jersey City. 
New York.....*Manhattan B’ch.June 22, 23.....Wm J. Henry..... 11 Pine St., N.Y 
North Carolina. Lake Kanuga....June.21, 22, 23...Wm. A. Hunt.....Henderson. 
North Dakota.. Fargo.......... ke W. C. McFadden..Fargo. 

Gi cssae. cae Cedar Point ....July 5, 6, 7......Stacy B. Rankin. ..So.Charleston. 
Oklahoma. ......Oklahoma City.-May 22, 23...... W. B. Harrison... Enid. 
Pennsylvania.. Philadelphia....Jume 13, 14......D.S. Kloss....... Tyrone. 

South Dakota...Sioux Fails..... eee | Cr Clark. 
Tennessee .....Nashville........May 29, 30...... F. M. Mayfield... . Nashville. 
RE 4k s6se00s Dallas..........May 16, 17, 18..J. W. Hoopes..... Austin. 
Virginia........ Hot Springs.....Jume 15, 16, 17..N. P. Gatling. ..... Lynchburg. 
W. Va......... W.SulphurSpgs..July 11, 12 ..... Joe. TBs. 2.264% Charleston. 
Wisconsin. .....Milwaukee..... July 12, 13 ...,..Geo. D. Bartlett... Milwaukee. 


* Oriental Hotel. +Or Warm Springs, Ga., same dates. 
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BILLS OF LADING AS COLLATERAL SECURITY. 


In the April ‘* Journal of the Institute of Bankers” (published in London) is print- 
ed a very interesting and valuable paper, read before the Institute by George Wallace, 
K. C. By way of introduction Mr. Waliace said: 

‘*T have heard that bank managers hope to go some day, if they are good, toa 
place where all securities offered to them will be safe for the amount advanced and 
where they will get a good title quite irrespective of the title of the borrower, in other 
words, where all securities will be good and negotiable in the proper sense of the word. 
No doubt.that place would be a Paradise for bankers, but it does not, so far as I know, 
exist anywhere in the civilized world at present, and we have enough to think about 
in English law.” 

He also urged the importance of bankers having something more than a bill of 
lading as security, saying: 

‘** | daresay the question of the necessity for having a written document has oc- 
curred to you. * * Asa matter of prudence, however, there can be no doubt that a 
document—that is to say, a well-considered document—is essential for the bank’s pro- 
tection, and I believe, most if not all banks keep a formal letter of hypothecation for 
these advances.” 

The president, F. H. Jackson, after speaking of the importance of duplicate and 
triplicate bills of lading had this to say about the frauds perpetrated in this country 
nearly two years ago. 

‘* Quite recently, from America, since these cotton frauds, some shippers have got 
into the habit of only issuing one copy of a bill of lading, and then they issue further 
documents, which are not copies of the bill of lading, but which purport to be certificates 
that such and such a bill of lading has been issued. But it is not mentioned on them 
how many of these further documents have been issued, and there is stamped on them 
words to the effect that they are not negotiable under any circumstances. 1 think it 
is very essential in oversea trading that there should be more than one copy of a bill 
of lading for the purposes of the post, and to provide for loss at sea; and I myself, de- 
plore this new departure in America. It think it far better to have the more straight- 
forward documents to which we are accustomed * * and not to issue these other doc- 
uments, but to go back on the old plan of having a regular set.” 

As a supplement to the foregoing, it can be stated that after a recent conference 
between representatives of the southeastern and southwestern railroads and the sub- 
committee of the American Bankers’ Association on bills of lading held at the New 
York Chamber of Commerce, it was announced that a plan calling for the establish- 
ment of a central office in New York city, which would check all documents issued, 
had received the approval of both the representatives of the railroads and the bankers. 
It is confidently hoped that a way has been found to properly safeguard bills of lading 
issued for cotton, and make their acceptance by financial interests, both here and 
abroad, justifiable. 

SSS 


THe AMERICAN BANK ReporteR.—The March edition of this old and reliable 
bank directory, is at hand. Although it is in the seventy-fifth year of its publication 
it seems to grow younger rather than older with each successive year. The present vol- 
ume is revised and corrected up to March, 1911, and contains an alphabetical list of 
all banks, of whatever nature, in the United States and Canada, with capital, surplus 
and profits, deposits, officers, and principal correspondents up to date. A very useful 
feature is its list of bank officers, arranged for ready reference, and also its digest of 
banking and commercial law. Every banker should have a copy. Published by the 
Steurer Publishing Company, New York City. 
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CONVENTION OF MISSOURI BANKERS. 


The complete programme of the twenty-first annual convention of the Missouri 
Bankers’ Association has been issued by W. F. Keyser, Secretary. The convention 
will be held in the Willis Wood Theatre, in Kansas City, May 24-25. After organi- 
zation, the formal addresses of welcome will be made followed by the annual address 
of president A. O. Wilson, the receipt of the secretary and treasurer's report, and an 
address by E. R. Gurney, vice-president First National Bank, Fremont, Neb., subject 
not given. In the evening of the first day’s proceedings will be held the joint meeting 
of the Missouri and Kansas Bankers’ Associations which is expected to be the great fea- 
ture of the convention, the programme of which was published in the April JourNaL. 
The second day will be devoted to receiving reports of group secretaries, addresses 
by Chas. E. Lobdell, president First State Bank, Larned, Kans. , (subject not announced, ) 
also by Wm. H. Burges, of El Paso, Tex., on ‘* International Commerce,” and Judge 
I. P. Ryland, of Kansas City. This will be followed by the usual committee reports 
and the election and installation of officers for the ensuing year. 

A unique reminder of the coming convention has been sent out to all bankers in 
the state. It is in the form of a celluloid paper cutter on the sides of which is prin- 
ted this legend: ‘*Cur Ovurall other appointments and attend the Missouri Bankers 
Convention at Kansas City, May 24-25.” If the convention is not a success it will 
not be Secretary Keyser’s fault. There is every reason to believe it will be one of the 
most enjoyable ever held. 


A SOCIAL BANKING CLUB. 

Employees of the Guaranty Trust Company, of New York City, have just organ- 
izedthe Guaranty Club. The object is to promote good fellowshipamong its members, 
and, by means of its various functions encourage banking and financial education, 
fraternity, good health, wise investment and intelligent co-operation. Among the 
more important activities of the new club may be mentioned an annual dinner, an an- 
nual field day, a series of inter-department games by the various athletic organizations 
within the club and addresses by prominent financial men at the monthly meetings. 
A library of financial and kindred books will be established. A savings department 
with a profit-sharing feature for the exclusive benefit of the members of the club has 
been organized, and a substantial sum is already on deposit. The organization of this 
club is in line with the modern progressive policy which ever characterizes the Guar- 
ranty Trust Company. The officers of the Guaranty Club are F. W. Ellsworth, Pres- 
ident; J. H. Thompson, Vice-President; J. J. Lewis, Treasurer; Hy. R. Wohlers, 
Secretary. Such associations are of great value and should be generally organized 
by the ‘* banking boys.” 


THE HAGUE CONFERENCE. 


The report of Charles A. Conant, American delegate to the Conference at The 
Hague last summer on International Bills of Exchange, has been printed by Congress 
and makes a volume of over five hundred pages. The full translations of the pro- 
ceedings at the Hague and many special papers by English and Continental specialists 
on the law of bills and on the conflict of laws, make the volume a compendium of 
much interest to the student. The Conference is to reassemble in September next to 
pass uponsuggested changes in the proposed uniform law of bills and also to take up 
the subject of a uniform law on cheques. A Questionnaire on cheques, prepared by 
the Government of The Netherlands, is being sent by the American delegate to lead- 
ing bankers and economic students. (An exhaustive review of the report, by Maurice 
L. Muhleman, appears on another page of this issue of the JouRNAL.) 








COMPARATIVE NEW YORK BANK STATEMENT. 
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The following table snows the ioans and deposits of the associated banks, reported tv the New 
¥ ork Clearing House for tne weeks eniing April 30, 1910, and April 29, 1911, respectively, to 


gether with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


Loans and 


Discounts, 


Average, 
1910. 





Bank of N. Y. N. B. A....| 





Bank of the Manhattan Co. 32.5 50.000 36.950,000 37,950,000 42,950,000 
Merchants’ National ..... 18,061,000 19,964,000 17,791,000 20,07 3,000 
Mechanics & Metals Nat.. 56.431%,900 51,171,000 55.422.600 2,57 3.900 
Bank of America........ 23,621,500 26,560,000 23.715,000 26,928,700 
National City........... | 168,824,800) 178,083.700 156,129,200} 193,367,400 
Chemical National....... | 28.316,300 31.338,000 26,187,300 30,211,000 
Merchants’ Exch. National! 6.344.900 7,515,200 6.949.800 7,931,500 
Gallatin National........ | 8,066,900 9,006,700 6,220,700 7,293,400 
Nat. Butchers & Drovers. 2,342,500 2.469, 300 2,508,500 2,476,500 
Greenwich.............. 7,722,200 8.055,800 8,076,400 9.239,900 
American Exchange Nat. | 28,727,200 44,297,300 21,139,300 45.432.200 
Nat Bank of Commerce..| 139,930,500) 154,485,500] 115,218,000 138,735,600! 
Mercantile National...... | 1 3,948,600 14,110,600 10,286, 300 10,861,200 
. See 3,923,300 3.950,400 3,780, 100 3.554.500 
Chatham & Phenix Nat.t . 14,692,500 15,465,800 14,145,700 15,863, 300) 
People’s............ .| 2,019,600 1,936,300 2, 329,600 2,361,500 
Hanover National ....... |  61,832.000 74.27 5,200 68,472,800 84.793,200) 
citizen's Central National| 22,863,400 22,094,900 22.559,400 21,635,000) 
National Nassau........ 6,985,600 8,898,800 7,894,200 10,478,900} 
Market & Fulton Nat..... 8.753.100 8,915,000 8,633.400 9,094, 300 
Metropolitan Bank....... 11,203,800) 10,147,100 11,108,600 10,119,100! . 
Corn Exchange.......... | 42,259,000) 46,122,000 49.167,000 54.470,000 
Importers & Traders’ Nat 25.684,000) 26.51 5.000 23,104,000 24,086,000) 
National Park...... ee 78,456,000! 87,621,000 86,940,000 92,563,000) 
East River National..... 1.413.400 1,392.200 1,684. 300 1.631.800 
Fourth National...... 24,226,000] 35.160,000 22,507,000 37,388,000 
Second National. ...... 1 3,402,000} 13.458,000 13,255,000 13,755,000 
First National .......... 97,179.000| 120,621,200 83,169,200, 115,667,000 
Irving National Exchange 22,806,400 24,680,300 24,544,900 26,849,400 
EE ctncaeacane sae 3.466, 200) 3.458.000 3,611,000 3,615,000 
N. Y. County National... 7.971,800 7.682.900 8,018,500 7.739.100 
German-American. ...... 4,012,000) 4.049.300 3,852.500 3.871,800 
Chase National.......... 7 3.245.900 80, 350.000 80,856.900 gI,126.000 
Fifth Avenue............| | 13.£26,000/ —12.947,700 14,678,600 14,468,700 
German Exchange....... 3,87 1,600 3.4.10,000 4,300.900 3.518 200 
| “eee 5.051, 100 5.543.300 5.806.200 6.516.900 
Lincoln National........ 16,260,200 15,639,700 17,679,200) 18,052,900 
Garfield National........ 8,090,000 8,568,800 8,005,600 8,893,500) 
Fifth National .......... 3,542,100 3.368.000 3:774,500 3.61 2,100) 
Bank of the Metropolis. . . 11.395.700 13,211,700 11,246,400!) 1 3,625,400) 
West Side Bank......... 4.414.000 4.181.000 5,059,0Cc0 4.933.000) 
Seaboard National....... 18.772,000 22,687.000 21,439,000 27,022.000 
Liberty National......... 17,992,700 22.737.500 18,060,000 24,946,300 
N. Y. Produce Exchange. 8,177,500 8,643,500 9.798,400 10,300,700 
rrr 14.606,000| _—1§.227.000 18,204,000, 20,194,000 
Fourteenth Street Bank... 5,876,300 5,811,800 6,928,600 6.918.200 
Coal & Iron Nat'l Bank.. 5.744,000 6,312,000 5,647,000 6.6 36,000) 
Union Exchange Nat. . Sean ames 9.256, 100 2 9, 308,000) 
Ws asencnvesad $1.217,637,500/$1.359.352,600) $1,194,7 56.600 $1.416,544.1¢0) 


$ 18.9 35.000 
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$ 21,007,000|} $ 16.391,000) $ 18,862,000 
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+ United States Deposits included, $1,491,600. * United States Deposits included, $1,613,200. 
t Consolidation of Chatham National and Phenix National Banks. 





